Follow up to the European Parliament resolution on the situation of fundamental rights: standards and practices in Hungary (pursuant to the European Parliament resolution of 16 February 2012), adopted by the Commission on 8 October 2013
1.
Rapporteur: Rui TAVARES (GUE/NGL/PT)

2.
EP reference number: A7-0229/2013 / P7_TA-PROV(2013)0315

3.
Date of adoption of the resolution: 3 July 2013

4.
Subject: situation of fundamental rights: standards and practices in Hungary; setting up of a new mechanism to enforce Article 2 TEU effectively

5.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution contains a number of recommendations addressed to the Hungarian authorities relating to the legal and constitutional developments in Hungary, as a follow up of the Parliament's resolution of 16 February 2012 on the recent political developments in Hungary. It furthermore concerns recommendations addressed to the Commission and other EU institutions on the setting up of a new mechanism to enforce Article 2 TEU effectively.

On the situation in Hungary: The resolution asks the Commission to inform the Parliament of its assessment of the Fourth Amendment and its impact on cooperation within the EU. In general, the resolution urges the Hungarian authorities to implement as swiftly as possible all the measures the Commission as the guardian of the treaties deems necessary in order to fully comply with EU law, to fully comply with the decisions of the Hungarian Constitutional Court and to implement as swiftly as possible specific recommendations in line with the recommendations of the Venice Commission, the Council of Europe and other international bodies for the protection of the rule of law and fundamental rights. The European Parliament recommendations aim at ensuring that Hungarian authorities comply with the rule of law and its key requirements on the constitutional setting, the system of checks and balances and the independence of the judiciary, and aim at strong safeguards for fundamental rights, including freedom of expression, the media and religion or belief, protection of minorities, action to combat discrimination, and the right to property.

On the setting up of a new mechanism to enforce Article 2 TEU effectively: the resolution furthermore contains recommendations on tackling at EU level the so-called "Copenhagen dilemma".

The European Parliament asks EU institutions to engage in a joint reflection on new tools to ensure respect for democracy, rule of law and fundamental rights in Member States, while avoiding any risks of double standards. The resolution makes reference to a future revision of the Treaties.

The resolution states inter alia that a new mechanism is needed, a "Copenhagen Committee or high-level group", to ensure compliance by all Member States with the common values of Article 2 TEU. Such a mechanism should be independent from political influence, swift and effective. It should:

· regularly monitor respect for fundamental rights, the state of democracy and the rule of law in all Member States while fully respecting national constitutional traditions;

· conduct such monitoring uniformly in all Member States to avoid any risks of double standards between its Member States;

· warn the EU at an early stage about any risks of deterioration of the values enshrined in Article 2 TEU; 

· issue recommendations to the EU institutions and Member States on how to respond and remedy any deterioration of the values enshrined in Article 2 TEU; 

Such mechanism must however not interfere with or duplicate the work of the Council of Europe and its Venice Commission.

The resolution furthermore recommends that in case of potential risks of serious breaches of fundamental values in a Member State, the Commission should take a more comprehensive approach and immediately engage in a structured political dialogue with that Member State and the other EU institutions. When risks of violation of Article 2 TEU are identified, an "Article 2 Alarm Agenda" must be created, managed by the Commission at the highest political level.

The resolution also recommends that the Commission updates its 2003 Communication on Article 7 TEU and draws up a detailed proposal for a swift and independent monitoring mechanism and an early warning system.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
On the situation in Hungary: The Commission expressed at several occasions – EP plenary debates on 17 April and on 2 July 2013 – concerns about the conformity of the Fourth amendment to the Hungarian Fundamental Law both with EU law and with the principle of the rule of law.

The Commission's concerns relate to the conformity with EU law of the possibility to levy an ad-hoc tax for European Court of Justice judgements entailing payment obligations, of the powers given to the President of the National Office for the Judiciary to transfer cases between courts and of the restrictions on the publication of political advertisements notably during European Parliament election campaigns.

The Hungarian authorities confirmed their intention to remove from the Fundamental Law the possibility of the ad-hoc tax for European Court of Justice judgements entailing payment obligations and to abolish the system of transfers of cases between courts. The Commission welcomes these intentions and will now monitor the necessary implementing steps. On the restrictions of political advertisements, in a letter of 28 June 2013, Prime Minister Orbán expressed the readiness of his government to address the Commission's concerns and modify the Fundamental Law in this sense. The Commission welcomes this readiness to table the necessary amendments to allow private media to also broadcast political advertising on a voluntary and free of charge basis and under strictly equal conditions for all political parties. The Commission will continue to follow this matter closely.

On the wider issue of rule of law, the Commission expects that Hungary will take due account of the Venice Commission's opinion issued on 17 June 2013, and address it in full accordance with both EU and Council of Europe principles, rules and values.

The Commission has asked the Hungarian authorities to engage in a political dialogue with the European Parliament to address the conclusions of the present resolution.

On the setting up of a new mechanism to enforce Article 2 TEU effectively: the Commission considers that the respect of the rule of law is fundamental for the Union, and requires that all European Union institutions, Member States and other stakeholders engage in a constructive dialogue on this matter. In his State of the Union speech in the European Parliament on 12 September 2012, President Barroso explicitly called for a "better developed set of instruments" in this respect.

The Commission will perform its reflection in the months to come. The Commission considers that there is a need to gather the experience from a number of initiatives that are already on-going. These initiatives include the European Union's justice scoreboard, presented in March, which is a tool designed as part of the European Semester process to promote effective, independent and high-quality justice systems in Europe. In addition to this, the Cooperation and Verification Mechanism for Romania and Bulgaria is another instrument, from which general lessons can be drawn. The upcoming anti-corruption report will also need to be taken into account in this reflection. The Commission is also following closely the situation of freedom of speech and media in Member States.

An independent and well-performing judiciary is also of great economic relevance, in terms of legal certainty and investor confidence. This is why the country-specific recommendations in the context of the European Semester also include recommendations for certain Member States to take measures to improve and strengthen their justice system. Besides the European Semester process, judicial reforms are also part of the economic adjustment programmes.

The Commission is convinced that the respect of the rule of law is a matter which requires that all European Union institutions work closely together, and is determined to ensure a proper and constructive follow up to this resolution. Following this process of dialogue and debate, the Commission will in due time present its position on further instruments to take forward the debate on the rule of law.
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