Follow up to the European Parliament resolution on the corruption in the public and private sectors: the impact on human rights in third countries, adopted by the Commission on 29 January 2014
1.
Rapporteur: Ana GOMES (S&D/PT)

2.
EP reference number: <DocRef>A7-0250/2013 / P7_TA-PROV(2013)0394

3.
Date of adoption of the resolution: 8 October 2013

4.
Subject: Corruption seen as an undermining factor for the effectiveness of the institutions intended to ensure respect for democratic principles and human rights. The resolution stresses the need to make the link between corruption in the public and private sector and its negative impact on human rights in third countries.

5.
Competent Parliamentary Committee: Committee on Foreign Affairs (AFET)

6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution stresses the need to make links between social development, human rights and corruption, and the need to develop synergies between human rights movements and the fight against corruption measures. Corruption has harmful effects on societies and development and a strong influence in conflicts and fragility; it distorts legitimate economies by facilitating tax evasion, lowering investment levels, reducing competition and increasing the cost of doing business. The resolution focuses on third countries but should also be seen as an encouragement to fight corruption in the EU. The resolution points out that the EU can only become a credible and influential leader in the fight against corruption if the EU addresses problems of corruption, money laundering and organised crime within its own borders.

The resolution makes a number of recommendations and urges the Commission and the EU to take a number of actions. Replies to the main recommendations are given below.

7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

EU policy initiatives in the area of corruption such as an EU Action Plan against Corruption (paragraph 1): The Communication on Fighting Corruption in the EU of 6 June 2011 pledged for an EU Anti-Corruption Report to be issued every two years through which Member States' anti-corruption efforts will be assessed on a regular basis
. The main objective of Commission's anti-corruption initiative is to increase trust among Member States, promote good practices across the board and ensure additional political will in those Member States or sectors where corruption should be addressed more vigorously. The assessment and recommendations in the Report should provide everyone – politicians, general public, media, practitioners alike – a helpful tool, one they can use to push for results where others have failed.

The Communication on Fighting Corruption in the EU also called for stronger focus on corruption in a range of connected internal and external policy fields, including closer judicial and police cooperation, modernising EU rules on confiscation of criminal assets, revised public procurement legislation, better crime statistics, and an enhanced anti-fraud policy to protect the EU financial interests.

The Communication sets the main directions and objectives for the years to come in terms of anti-corruption policies at EU level. Moreover, the periodical EU anti-corruption reporting mechanism that it set up (first report due in the coming months) will ensure constant monitoring of the impact and effectiveness of anti-corruption policies in the Member States. In the light of this, the Commission believes that the development of a new EU Action Plan against Corruption is not necessary at the moment.
Among the measures taken by the Commission since the adoption of the Communication, mention can be made of the following:

· In December 2011, the European Commission proposed a revision of the current public procurement Directives. The proposed revision aims at simplification of procedures, but strengthens in the same time the anti-corruption safeguards. The adoption procedure of this new legislation is soon to be completed.

· In March 2012, the Commission proposed new legislation to make it easier for EU Member States to confiscate assets derived from serious and organised crime and protect our economies. The proposed Directive on the confiscation and recovery of criminal assets in the EU aims at simplifying existing rules and enhancing the ability of EU Member States to confiscate assets that have been transferred to third parties; it will make it easier to confiscate criminal assets even when the suspect has fled, and will ensure that competent authorities can temporarily freeze assets that risk disappearing if no action is taken. The proposed new Directive should soon be adopted.

· In February 2013, the Commission adopted two proposals to reinforce the EU's existing rules on anti-money laundering and fund transfers. The package, which complements other actions taken or planned by the Commission in respect of fight against crime, corruption and tax evasion, includes a Directive on the prevention of the use of the financial system for the purpose of money laundering and terrorist financing and a Regulation on information accompanying transfers of funds to secure "due traceability" of these transfers.

· When it comes to corruption as a domain of EU external policies, the policy of the Commission is to follow a partnership-based approach encouraging compliance with the standards of the UN Convention against Corruption (UNCAC). As part of the 2011 Communication on Fighting Corruption in the EU, the Commission is also reflecting on modalities of EU participation in the Council of Europe GRECO mechanism. Reinforced cooperation with GRECO could create synergies between the GRECO evaluation system and the future EU Anti-Corruption reports.

Beneficial ownership (paragraph 2): Transparency of companies and their legal arrangements is an issue on which the Financial Action Task Force (FATF) has increased awareness via its revised Recommendations. The Commission has adopted certain provisions arising from these revisions in its proposal for a Fourth Anti-Money Laundering Directive.

The Recommendations require countries to ensure that information on the “beneficial owner” (defined as the natural person who ultimately owns or controls an entity) can be accessed in a timely fashion by competent authorities, but they do not prescribe how this information should be stored. The Commission’s proposal requires beneficial ownership information to be held by the entity itself.

The draft Fourth Anti-Money Laundering Directive contains provisions for increasing the availability of beneficial ownership information for both competent authorities and obliged entities (i.e. financial institutions, etc.).

The quality and veracity of information gathered by the company on its own beneficial ownership and ensuring access to this information by competent authorities and obliged entities is of primary importance. The Commission sees a risk that central registries might contain unverified and out of date information, unless Member States are willing and able to provide for resource-intensive and costly updating and verification measures. In addition, making this information open to the wide public might potentially raise certain data protection concerns. However, if countries are committed to establishing and updating well-functioning registries containing useful information, the Commission is ready to play a constructive role with a view to developing a consensual solution.

Accountability and transparency principles in external aid and public procurement contracts and reporting mechanisms (paragraphs 4 to 9 and paragraph 11): Following the Communications on an Agenda for Change and on the Future Approach to Budget Support (Council Conclusions of May 2012), the fight against corruption and fraud has gained prominence, particularly when assessing the Public Finance Management (PFM) eligibility criterion during both design and implementation of Budget Support operations. In observance of international anti-corruption norms, partner countries need to be actively engaged and have effective mechanisms to prevent, detect, investigate and sanction corruption and fraud. The existence of adequate inspection authorities and judicial capacity (as for instance Supreme Audit Institutions) is crucial (the Commission promotes capacity development in this area), as is strengthening of the oversight capacity and budgetary scrutiny of national Parliaments and their budgetary committees.

The Commission has established anti-corruption clauses which govern all public procurement procedures as well as the public procurement contracts implementing its development policies. Via these clauses the Commission reserves the right to suspend or cancel project financing if corrupt practices of any kind are discovered at any stage of the award process or during the execution of a contract and if the Contracting Authority fails to take all appropriate measures to remedy the situation.

The Commission will continue to foster high levels of aid transparency in digital, machine-readable formats and to implement the common standard adopted in the Busan Global Partnership for Effective Development Co-operation. All Commission services dealing with external relations financing are now publishing aid information through the International Aid Transparency Initiative, which is an essential component of the common standard.

As regards reporting mechanisms, it should be noted that information can be provided to OLAF on possible fraud or other serious irregularities with a potentially negative impact for EU public funds, as clearly set out on the OLAF website
. Information can, if required, be provided anonimously using an online form.

One of the objectives of the Commission Anti-Fraud Strategy
 is that the Commission will disseminate information on the Early Warning System, on the procedures for reporting fraud and on measures for countering fraud. The information disseminated should include information on anti-fraud measures and on OLAF.

Human rights-based approach to procurement, involvement of civil society and formulation of laws for effective protection of whistle-blowers (paragraphs 6 and 10):

The Council Conclusion on the EU Strategic framework and Action Plan on Human Rights and Democracy of June 2012 requested the European Commission to develop a toolbox for working towards a rights-based approach, encompassing all human rights, to development cooperation, with the aim of integrating human rights principles into EU operational activities for development. The consultation and preparatory work started in May 2013. The Commission is currently working on the paper in coordination with relevant services and interested Member States. The purpose of the toolbox is to include an analytical approach in each component of the EU project cycle management, including procurement, in order to assess its negative and positive impact on human rights and to better target end-users.

On 7-8 November 2013 in Brussels, a dedicated seminar on “How to work towards a Rights Based Approach, encompassing all Human Rights, for EU development cooperation” was organised. The Seminar brought together COHOM and CODEV members, the EEAS, members of the Parliament and major Civil Society networks.

The Commission, through the European Instrument for Democracy and Human Rights (EIDHR), is also committed to the protection of freedom of the press and the media, which is one of the top priorities of the annual EIDHR global call for proposals and of many of the calls at country level. In 2012, the EC allocated 3 million euro for a specific lot aimed at supporting actions against cybercensorship, which led to the funding of 4 new civil society projects in this field.
As far as the protection of whistleblowers is concerned, the Commission does not have the jurisdiction or authority to impose rules on third countries with regard to the protection of whistleblowers and informants, which are a matter of national law. However, it is the standing policy of both OLAF and the Commission not to disclose the identity of the source of the initial information provided by whistleblowers or informants to the persons or entities concerned by the allegations.

Domestic accountability and transparency (paragraph 13): The 2011 Communication on “The Future Approach to EU Budget Support to Third Countries” as well as the 2012 Communication on the “The roots of democracy and sustainable development: Europe's engagement with Civil Society in external relations” clearly share the views of the Parliament on the oversight role of Civil Society Organizations (CSO). The 2012 Communication states that the EU should step up support to country-led efforts to strengthen domestic accountability systems by promoting CSOs' role in oversight, alongside parliaments, supreme audit institutions, public procurement monitoring agencies and the media. The Commission will support CSO capacities to engage effectively in these systems with a long term perspective, including at local level where a wealth of diverse and innovative approaches is emerging in the area of "social accountability", including through the use of new technologies.

Tax havens and tax evasion, tax fraud (paragraphs 21 and 24): Transparency and accountability in taxation are high on the Commission's agenda and were highlighted in the "Tax and Development" Communication of April 2010. Within Budget Support as well as generally, the Commission assists developing countries in establishing effective, fair and efficient tax systems and combating tax evasion, a key source of illicit financial flows.

The following are current EU-led or supported international initiatives:

· Fiscal Transparency is supported through using and further developing two main tools: PEFA (Public Expenditures and Financial Accountability) and TADAT (Tax Administration Diagnostic Assessment Tool).

· The EU jointly with the OECD and the World Bank is engaged in the Tripartite Initiative on Transfer Pricing to prevent profit-shifting.

· The EU gives financial and policy support to the Extractive Industries Transparency Initiative (EITI), and assists a number of countries to comply with the EITI standards.

Busan Partnership for Effective Development and efforts to fight corruption and illicit money flows (paragraph 23): The Commission confirms its commitment to the Busan Partnership for Effective Development and in particular to the fight against corruption and illicit money flows, which are high on the EU Agenda. As regards the fight against corruption, the United Nation Convention Against Corruption (UNCAC) provides an area of interventions that are considered as entry points for EU assistance. The outcomes of both the self-assessment systems and the review mechanism are crucial elements enabling the Commission to design its support operation in the field of anti-corruption. The fight against corruption can be successful if embedded in the overall support to the democratic governance reform processes.

As regards the fight against illicit financial flows, under the Instrument for Stability – Long term component "Transregional threats", the EU is supporting a number of actions aimed at strengthening anti money laundering measures as well as partner countries' policies and capacities and encouraging regional and international cooperation. These include a grant to the Financial Action Task Force in Latin America (GAFISUD) – 1.8 million euro committed so far over 3 years– to support its member states in fighting money laundering; a service contract with a Consortium of EU Member States to support anti-money laundering activities, strengthening relevant capacities and boosting cooperation at regional and international level in four West African countries (Senegal, Ghana, Cape Verde, Nigeria) – 1.8 million euro for 24 months; and a 6 million euro project related to Countering the Financing of Terrorism (CFT) cooperation in the Horn of Africa and Yemen is being developed with implementation from early 2014.

Consolidation of the cooperation with other donors and with the International Organisation of Supreme Audit Institutions (paragraph 31): The Commission is supporting the creation and strengthening of Supreme Audit Institutions (SAI), strengthening the role of parliaments and other oversight bodies directly through a number of projects and other actions, many of which are related to the provision of Budget Support.

OLAF has negotiated several administrative cooperation arrangements with investigative bodies of international organisations in order to facilitate the investigation of possible irregularities such as double funding. OLAF will host in 2014 the conference of international investigators which brings together the most important financial institutes responsible for the disbursement of aid.

Creation of an International Commission against Corruption (paragraph 32): there is already a multitude of anti-corruption monitoring mechanisms in place worldwide. As regards UNCAC in particular, its review mechanism has been relatively recently established (2009) and already shows encouraging results. Such mechanisms need to be further supported and strengthened. At this point the Commission is not convinced of the necessity and added value of setting up new bodies/fora/structures at international level for monitoring anti-corruption policies. What is important is to join forces to ensure that the existing mechanisms work properly: i.e. that they have the leverage needed to trigger additional political will to fight corruption and that they yield the expected results.

Purchases by EU companies do not support perpetrators of corruption, conflicts and grave human rights violations; checks and audits on their raw materials (paragraph 38): All wood and wood-based products placed on the EU market by operators (EU supplier or importer) as from 03/03/2013 are required to be traceable back to the point of wood harvest under the EU "Timber Regulation" (Regulation 995/2010). Moreover, the Regulation also requires downstream traceability between subsequent traders of wood and wood-based products. This will greatly facilitate traceability and transparency of transactions in the forest-based sector.
In the case of Liberia, there has been a UN resolution banning the export of and trade in Liberian "conflict timber". Although now lifted, this has set a precedent for similar potential measures in the forest-based sector for the future.

Legislation regarding extractive and forestry industries (paragraph 40): There are complementarities between the new reporting requirements for logging industries and the provisions on transparency in the Voluntary Partnership Agreements (VPA) on Forest Law Enforcement, Governance and Trade (FLEGT) concluded / being negotiated in some timber producing countries.

As mentioned above, the EU gives financial and policy support to the Extractive Industries Transparency Initiative (EITI), and assists a number of countries to comply with the EITI standards. The EU amended its internal legislation to require extractive and forestry industries to do Country-by-Country Reporting (CBCR). Once transposed into domestic legislation, this scheme will require the disclosure of payments to governments on a country and project basis by listed and large non-listed companies with activities in the extractive industries (oil, gas and mining) and forestry sectors.
The crucial role of high standards of integrity among peacekeeping forces within the UN and the AU, namely in the context of the African Peace Facility (paragraph 42): The African Peace Facility (APF) has been providing financial support to African-led Peace Support Operations (PSOs) since its establishment in 2004. The need to adhere to international humanitarian law principles and to protect the civilian population from the effects of hostilities including investigations of possible misconduct of peacekeepers is raised in regular discussions with the AU. As far as the United Nations are concerned, this topic can be raised in regular EU/UN consultations.

Revision of the Cotonou Agreement (paragraph 48): Concerning a third revision, to date, none of the parties to the Agreement has notified the other of its willingness to proceed to a third revision before its expiry, as foreseen in Article 95 (3).

Article 9 of Cotonou Agreement makes a legal distinction between the essential elements (human rights, democratic principles and the rule of law) and the fundamental elements (good governance). Good Governance in the context of Article 9 refers to "serious cases of corruption including acts of bribery leading to such corruption" that could constitute a violation of that element and motivate consultations under Article 97 and ultimately to taking appropriate measures and the suspension of cooperation. But even though Good governance and fight against corruption are not essential elements of Cotonou, both EEAS and the European Commission give great importance to them in their relations with ACP countries. Should there be a third revision of the Cotonou Agreement, these issues will be a topic for discussion with the ACP party.

The European Commission supports effort to fight corruption at country level by:

· Supporting the reform of public administration (capacity-building in the area of management, transparency, accountability, monitoring, internal audit);

· Supporting the management of public finances;

· Supporting justice/security reforms (e.g. legal reform; reform of recruitment, payment and promotion systems; access to justice);

· Supporting the fight against economic/financial crime (capacity-building for law enforcement and judicial authorities, as well as specialised bodies such as Anticorruption Commissions);

· Supporting civil society/media and parliaments to exercise its stimulation and control function.

These actions should have effect not only when related to EU programmes but also on the general country corruption situation.

On corruption in the arms trade (paragraph 51): Corruption in arms trade is already addressed in the implementation handbook of Common Position 2008/944/CFSP of 8 December 2008 defining common rules governing control of exports of military technology and equipment, known as the User's guide and publicly available at http://register.consilium.europa.eu/pdf/en/09/st09/st09241.en09.pdf

Such consideration of corruption will be strengthened in the revised version of the User's guide that will be published as a result of the review of Common Position 2008/944/CFSP, expected in 2014.
----------

� � HYPERLINK "http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/pdf/com_decision_2011_3673_final_en.pdf" �http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/pdf/com_decision_2011_3673_final_en.pdf�.


� � HYPERLINK "http://ec.europa.eu/anti_fraud/investigations/report-fraud/index_en.htm" �http://ec.europa.eu/anti_fraud/investigations/report-fraud/index_en.htm�


� http://ec.europa.eu/anti_fraud/documents/preventing-fraud-documents/ec_antifraud_strategy_en.pdf
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