SPECIAL LEGISLATIVE PROCEDURE - CONSULTATION
European Parliament legislative resolution on the proposal for a Council Regulation on jurisdiction, applicable law and the recognition and enforcement of decisions in matters of matrimonial property regimes
1.
Rapporteur: Alexandra THEIN (ALDE/DE)

2.
EP reference number: A7-0253/2013 / P7_TA(2013)0338

3.
Date of adoption of the resolution: 10 September 2013

4.
Subject: Matrimonial Property Regimes

5.
Interinstitutional reference number: 2011/0059(CNS)

6.
Legal basis: Article 81(3) TFEU

7.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
8.
Commission's position:
The Commission welcomes the legislative resolution of the European Parliament which as a whole supports the initial proposal of the Commission and its main objectives. The Commission accepts a part of the amendments adopted by the Parliament.
The main amendments of the European Parliament affect the following matters:

On Amendments 20, 98 and 99 - Authentic instruments
The Commission proposal contains a rule on recognition of authentic instruments similar to the one proposed initially in the Succession Regulation, which was not accepted in the negotiations of that instrument. Amendments proposed reflect the compromise approach adopted eventually in the Succession Regulation, which was found acceptable for the Commission. Therefore the proposed amendments can be accepted since they maintain the principle of free circulation of authentic instruments.

On Amendment 45 - Choice of court agreement

The Article as proposed by the European Parliament in the opinion of the Commission is conceived in too large terms and would undermine the overall objective of consolidation of jurisdiction. Therefore the Commission cannot accept it.

On Amendment 104 – Definition of "habitual residence"

The Commission cannot support the proposed definition of the term "habitual residence". This term exists in other instruments in family law matters, without any formal definition being given. The Commission prefers to let the Court of Justice provide guidance on the interpretation of this term. National authorities apply it without any major difficulties. Therefore the Commission cannot accept this Amendment.

The other amendments aim mainly at:
· ensuring the consistency between the Commission proposal and the succession Regulation adopted after (e.g. Amendments 3, 5, 8, 10, 31, 32, 37 to 41, 49, 51, 56, 59, 68, 70, 72 to 97, 100, 105, 106, 107 and 110). They can thus be accepted. The Amendments 6, 7, 14, 36, 42 and 67 have the same purpose. However they can be accepted only provided that some technical changes are made. Amendments 23, 24, 111 and 112 can be accepted partially by the Commission, in particular the principle of inserting provisions on the comitology procedure to be applied with regard to forms. Amendments 29 and 30 though inspired by the Succession Regulation do not seem appropriate in this context and can therefore not be accepted by the Commission.

· clarifying the text of the proposal, in particular the provisions on the scope (Amendments 4, 9, 13, 27, 28, 33, 35, 43, 44, 53, 57, 58, 60, 61, 64 and 71). They can therefore generally be accepted, at least partially and/or subject to reformulation or technical changes.

· providing comprehensive information to the parties, especially the weaker party, to enable them to make an informed choice and ensuring exchanges of good practice between practitioners (Amendments 55 and 108). The Commission supports the general objective and can therefore accept them in their principle. It can also accept the principle of Amendments 22, 102 and 103 on the creation of a direct conflict of law rule for the protection of third parties, subject to technical changes.

· emphasising principles of the Charter (Amendment 25). It can be accepted by the Commission subject to slight reformulation.

· adding new grounds of jurisdiction or limiting the subsidiary ground of jurisdiction. Except the additional ground based on the appearance of the defendant, which can be accepted at least partially (Amendment 46), the other Amendments (Amendments 47 and 48) cannot be accepted.

Finally, the other Amendments (1, 2, 11, 12, 15 to 19, 21, 26, 34, 50, 52, 54, 62, 63, 65, 66, 69, 101, 109, 113) do not seem appropriate and cannot be accepted by the Commission. In particular, the scope of Amendments 18 and 69 is unclear and seems to blur the distinction between overriding mandatory rules and public policy. On Amendment 109, the Commission does not see the need for establishing a centralised training tool. It prefers training at Member States level to take account of particularities of each legal system and legal professions. In addition, there are currently already in place several information tools for legal practitioners such as the European Judicial Atlas and the European e-justice portal as well as the European Judicial Network insuring the sharing of professional expertise and best practices.

9.
Outlook for amendment of the proposal: At this stage, the Commission does not intend to modify its initial proposal but will defend the amendments which it can accept orally in Council.

10.
Outlook for the adoption of the proposal: A political agreement on the whole or certain parts of the Regulation is expected during the current trio of Presidencies.

