Follow up to the European Parliament resolution on organised crime, corruption and money laundering: recommendations on action and initiatives to be taken (final report), adopted by the Commission on 29 January 2014
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6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution touches upon numerous aspects of the fight against organised crime, fight against corruption and fight against money laundering. The recommendations are to develop the conclusions of the resolution of 25 October 2011 on organised crime in the European Union (A7-0333/2011 / P7_TA(2011)0459). The IACOLINO report on which the present resolution is based is the second and final report for the special CRIM Committee.
Most of the recommendations cover the current or future Commission agenda for justice and home affairs as well as internal market, taxation, protection of financial interests and others. The main focuses are on corruption and integrity, transparency, crime prevention, money laundering, trafficking in human beings, cybercrime, judicial and police cooperation, tax havens and fundamental rights. The resolution makes reference also to various cross-cutting aspects of the fight against organised crime, including the "mafia-type association" offence.

Recommendations are addressed to various institutions (including the Commission) as well as the Member States.
7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:
Corruption and integrity: Many recommendations concerning corruption and integrity issues are in line with the Commission approach. However, the Commission does not intend to adopt in the short-term new legislation on the definition of corruption or approximation of statute of limitation rules for corruption offences or protection of whistle-blowers. Long-standing international standards (such as UNCAC or Council of Europe instruments which cover a wide range of corruption aspects) are already in place. With few exceptions, existing shortcomings relate mainly to unsatisfactory implementation of anti-corruption legislation or policies. The Commission's EU Anti-Corruption Report will therefore look into the end-results and impact of anti-corruption efforts. The Report will refer to all forms of corruption, in both the public and the private sector. The Report will use available information from each Member State, and will not develop new methodologies measuring extent of corruption. The purpose of this Report is to assess Member States' anti-corruption efforts, to see what worked and what did not work, to recommend further improvements, and to disseminate good practices. The findings of the Commission Report will also be used as a basis for deciding future EU actions, as appropriate. Legislative solutions are not discarded completely, but will be carefully considered as possible options in consideration of their potential impact.

Money laundering: As regards the fight against money laundering, the upcoming fourth anti-money laundering ´Directive addresses several of the recommendations such as explicit mention of tax crimes in the list of predicate offences, enhanced transparency on beneficial ownership, greater vigilance on sport betting and gambling in general (see also the section below on gambling), and greater cooperation and data sharing between public authorities. The Commission is evaluating the scope for a possible EU Directive on criminal law aspects of money laundering.

Trafficking in human beings: The Commission welcomes the large number of recommendations addressing the issue of trafficking in human beings, which reflects the importance the European Parliament attaches to this gross violation of human rights. The Commission strongly welcomes the focus on the implementation of the EU legal and policy framework, namely the Directive 2011/36/EU on preventing and combatting trafficking in human beings and protecting its victims, and the EU Strategy towards the eradication of trafficking in human beings 2012-2016.

Concerning the need for criminalisation of the abuse and exploitation of the victims of trafficking in human beings, the Commission will submit a report by 6 April 2016 to the European Parliament and the Council, assessing the impact of existing national law establishing as a criminal offence the use of services which are the objects of exploitation of trafficking in human beings on the prevention of trafficking in human beings, accompanied, if necessary, by adequate proposals.

The resolution calls upon the Commission to establish an EU Anti-Trafficking Observatory. The Commission agrees with the underlying philosophy of an Observatory, namely its attempt to enhance coordination and cooperation. However, the tools already set up by the Commission, notably the EU Strategy towards the eradication of trafficking in human beings 2012-2016, are already providing the basis for synergies and cooperation between every level of actors. Moreover, Article 19 of the Directive 2011/36/EU obliges Member States to take the necessary measures to establish national rapporteurs or equivalents mechanisms (NREMs). Based on the Directive, the tasks of NREMs include regular reporting on the situation of trafficking in human beings in their respective countries, providing valuable policy and data input which the Commission and the EU Anti-Trafficking Coordinator will use to report under Article 20 of the Directive. In this context, the Commission insists on the necessity of avoiding duplication and providing for synergies in this area.

As far as the establishment of strong and sustained awareness-raising campaigns by the Commission and Member States is concerned, the Commission draws attention to the fact that the implementation of EU-wide awareness raising activities and prevention programme is one of the actions of the EU Strategy (Priority B "Stepping up the prevention of trafficking in human beings"). In particular, the Commission is currently analysing the prevention initiatives already in place carried out by various actors, and will further develop EU-wide guidance on future prevention measures and gender-sensitive campaigns which could be set up with Member States.

Furthermore, the resolution calls upon the Commission to develop an EU Charter for Protection and Assistance of Victims of Trafficking. In this context, the Commission wishes to inform the European Parliament that an overview on the EU rights of victims of trafficking in human beings has been published in 2013 and is available online in all European languages. This overview is notably based on the Charter of Fundamental Rights of the European Union and the European Court of Human Rights case law, and is dedicated to victims and practitioners.

Finally, regarding the creation of a helpline for victims of trafficking in human beings, the Commission has already funded a study on the feasibility of such a project also to map-up the experiences of existing hotlines and victim assistance services in all EU Member States. The outcomes of this study do not support the creation of a helpline at EU level. However, the Commission will continue considering the best approach to ensure support and services for the victims.

Beneficial ownership: The resolution insists on the need for better tools to identify the beneficial owner of an entity, as well as recommending limiting the creation of shell companies. This recommendation should be extended to trusts because, legally, trusts are not entities but arrangements. The proposal for a fourth anti-money laundering Directive includes measures aimed at improving clarity and transparency of beneficial ownership. It focuses on ensuring quality and accuracy of the information gathered by the company on its own beneficial ownership and ensuring access to this information by competent authorities and obliged entities. In the case of trusts, trustees will be required to declare their status when becoming a customer. The accuracy, updated-ness and reliability of the information are of primary importance with respect to ensuring transparency.

Confiscation of assets: The Commission is of the opinion that there is a need for effective systems in relation to the confiscation and recovery of the proceeds of crime. This is why in March 2012, the Commission proposed new legislation to make it easier for EU Member States to confiscate assets derived from serious and organised crime and protect our economies. The proposed Directive on the confiscation and recovery of criminal assets in the EU aims at simplifying existing rules and enhancing the ability of EU Member States to confiscate assets that have been transferred to third parties; it will make it easier to confiscate criminal assets even when the suspect has fled and will ensure that competent authorities can temporarily freeze assets that risk disappearing if no action is taken. The Council and the Parliament reached an agreement on a proposed text on 27 November, and the proposed new Directive should be voted soon.
Cybercrime and child sexual abuse: The resolution asks for Member States to develop national strategies for awareness-raising, and for the launching of an EU Action Plan on cybercrime (including the definition of penalties for standard types of cybercrime). It welcomes the setting up of the European Cybercrime Centre at Europol but regrets that no extra funds have been allocated and asks the Commission to propose improved funding.

The Commission welcomes the encouragement to Member States to raise awareness, which is included in the obligations under Directive 2011/93/EU.

On launching an action plan, it should be noted that a number of substantive initiatives have been adopted or are underway which improve the effectiveness of action of different actors against cybercrime. This includes the Communication on Cyber security strategy, the setting up of the European Cybercrime Centre (EC3) in January 2013 to act as the focal point; and the coordination of Member State’s policies and priorities on cybercrime through the EMPACT policy cycle on organised and serious international crime. Furthermore, the EU legislator has adopted two Directives in this area, the Directive on fighting child sexual abuse (2011/93/EU) and the Directive on cyber attacks (2013/40/EU), and the Commission is supporting Member States for their transposition and will be closely monitoring their implementation. In view of this, an EU action plan does not appear necessary to provide better coordination and may have limited added value.

As regards EC3's funding, a horizontal assessment of the necessary resources for decentralised agencies over the period has been performed recently and resulted in Communication COM(2013) 519. This Communication states that, over the period 2014-2018, the agency may receive 15 additional posts, as well as the corresponding appropriations. Combined with the 5 % staff reduction and the annual levy for the redeployment pool, this results in a total number of posts which decreases from 457 in 2013 to 427 in 2020. In addition, the Budgetary Authority adopted an increase of EUR 1,728 million of the 2014 EU contribution for Europol and authorised two additionnal posts in the establisment plan for 2014. Based on the 2014 Budget and according to this Communication, the EU contribution to the agency will be increased by EUR 10,77 million in 2015 to further develop the IT tools necessary to carry out its extended mandate, both for data collection and treatment and for cybercrime related ICT tools.

Concerning the definition of offences and levels of penalties, the Child sexual abuse Directive (2011/93/EU) and the Directive on cyber attacks (2013/40/EU) approximate the offences for most typical crimes regarding child sexual abuse online and attacks against information systems.

Fight against environmental crime: The Commission shares the concern about environmental crime, its scale and the role of organised crime in that respect. The Commission agrees with the importance of joint EU efforts to address this problem, both regarding prevention and repression, and further agrees that Europol and Eurojust have an important role to play in that regard. With regard to wildlife trafficking specifically, the Commission is currently preparing a Communication on the EU approach to wildlife trafficking which aims at reviewing the measures taken currently at EU and international level and which launches a stakeholder consultation to identify gaps and possible solutions.

New technologies to fight organised crime: The Commission agrees that the judicial and law enforcement authorities should be encouraged to intensify the use of new technologies, including satellite observations, as a means of helping to combat the activities of organised crime, including environmental crime.
Police cooperation and Europol/Cepol: The Commission submitted a legislative proposal on Europol on 27 March 2013. The proposal aims at enhancing the operational effectiveness and efficiency of Europol, whilst increasing its accountability towards the European citizen. Alongside a new mechanism for parliamentary scrutiny (involving also national Parliaments), the proposal strengthens even further the data protection regime applicable to the agency. The Commission has also proposed to merge CEPOL into Europol to strengthen links and synergies and to bring costs savings that would notably allow the redeployment of staff posts to develop the Law Enforcement Training Scheme. The Commission hopes the commitment demonstrated by the co-legislators will result in a tangible outcome before the 2014 parliamentary elections.

European Public Prosecutor's Office: The Commission welcomes the support of the European Parliament for the establishment of the EPPO which will be a milestone in the process of improving the protection of the EU financial interests and taxpayers' money. The Commission shares the same goal, namely to take action and give a Union-wide response to a Union-wide challenge. The Commission adopted its proposal on the establishment of the European Public Prosecutor's Office on 17 July, on which negotiations have now started in the Council. The Commission also looks forward to receiving the views of the European Parliament before the end of this legislature. Efficiency, independence and accountability of the European Public Prosecutor's Office are essential to build a solid institutional architecture and ensure that the future Office is operational.

Mutual recognition, joint investigation teams and fundamental rights: The Commission shares the views on the importance of correct transposition of instruments based on mutual recognition as well as enhancement of the judicial cooperation, also through effective application of joint investigation teams. The Commission stresses the necessity to respect fundamental rights in criminal proceedings. In this regard, the Commission recalls the importance of the measures adopted so far (Directive on the right to interpretation and translation, Directive on the right to information, Directive on the access to lawyer and to communicate upon arrest) and of the procedural rights package that the Commission adopted on 27 November 2013. This package will be the continuation of a successful legislative program and will foster progress in the Commission’s Procedural Rights Agenda.

Victims' rights: Thanks to the adopted Directive 2012/29/EC of 25 October 2012 establishing minimum standards on the rights, support and protection of victims of crime, all victims of crime will benefit from common minimum standards on their procedural rights, support and protection throughout criminal proceedings. This Directive also aims at ensuring that needs of victims are individually assessed and that the most vulnerable, especially minors, but also other victims, benefit from special measures appropriate to their needs. It will ensure that a whole range of special measures will be put in place to protect and support these vulnerable victims, among them victims of human trafficking, terrorism and organised crime. The Directive also emphasises the need to train practitioners (police, prosecutors and judges) on the needs of victims, which is crucial for changing attitudes towards victims and treating them with respect and recognition. It is of utmost importance that this legislation is properly implemented and applied by 2015. Only this will make victims' rights a tangible reality for all victims and their families.

Stepping up cooperation: The improvement of cooperation between judicial and law enforcement authorities is already and will continue to be one of the key objectives of all proposals submitted by the Commission. The Commission's proposal for a data protection Directive will ensure that these objectives are carried out in the framework of appropriate data protection safeguards.
Tax-related issues: With regard to the disclosure by auditors and consultants of potentially aggressive tax planning schemes, the Commission is of the opinion that this may be difficult and hardly effective, and the recommended action would require first setting appropriate definitions of schemes that would deserve reporting and complex procedures. In addition, further consideration should be given to achieve a more balanced approach between obligations and advantages for taxpayers engaged in business activities, insofar as they apply schemes already notified and approved by tax authorities. As regards the introduction of Europe-wide corporate taxation, the Commission supports such an idea.

The Commission’s Recommendation of 6 December 2012 (C(2012) 8805 regarding measures intended to encourage third countries to apply minimum standards of good governance in tax matters) contains an appropriate definition of tax havens.

With regard to the abolition of banking secrecy, the Commission shares this objective, provided that this limitation of the right to privacy is prescribed by law as necessary for the attainment of a legitimate aim in the public interest and is proportionate to the aim pursued in the meaning of the Charter of Fundamental Rights. The EU and its Member States are committed to promoting the principles of good governance in tax matters (transparency, exchange of information and fair tax competition) towards third countries. In particular, the Code of Conduct on Business Taxation (1997) contains a specific provision (paragraph M) in this respect and its application is extended to dependent or associated territories of Member States. The 28 EU Member States currently comply with the three principles of good governance in tax matters as set out in the Commission Recommendation C(2012) 8805.

On-line gambling and manipulation of sports results : As mentioned above, the Commission has just proposed the 4th Anti-Money Laundering Directive which extends the scope of the anti-money laundering rules to all kinds of gambling. Already in 2012, the Commission established an expert group on gambling services which is comprised of national gambling regulators. The work of the expert group also includes the prevention of match fixing, fraud and other criminal activities. The Commission considers that there is no evidence that online gambling is more likely to be used for the placing of bets on manipulated events or other criminal activities than offline gambling. The prohibition of anonymous means of payment for on-line gambling might interfere with the regulation of payment services at EU level. An alternative would be to encourage or urge Member States to establish the regulatory framework and conditions for robust and easy-to-use customer (e-)identification systems.

In relation to the idea of introducing offences and criminal sanctions in the area of match-fixing in sport, a study carried out by the Commission showed that the problem existing in the field is not so much the divergent national legislation but the lack of enforcement. The Commission agrees that cooperation and information exchange between Member States, their regulatory bodies, Europol and Eurojust should be reinforced. The Commission is already actively engaged in the negotiations of a Council of Europe Convention against the manipulation of sports competitions. In 2014 this work will be complemented by a Commission recommendation on best practices in the prevention and combatting of betting related match fixing.

Horizontal aspects of organised crime: There are several references to the idea of revising the current legislative framework, including criminalising association with mafia-type organisations and taking action in relation to specific measures such as witness protection. The Commission is carrying out a study on the effectiveness of the investigative tools used to fight against organised crime in the EU. The outcome of this study next year will help to assess the national transpositions of the Framework Decision 2008/841/JHA on the fight against organised crime as well as determine the best suitable measures to be adopted in the future.
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