
Follow up to the European Parliament resolution on misleading advertisement practices, adopted by the Commission on 29 January 2014
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6.
Brief analysis/assessment of resolution and requests made in it:

The resolution refers to the Commission Communication entitled "Protecting businesses against misleading marketing practices and ensuring effective enforcement" (COM(2012) 0712) adopted on 27 November 2012.

The Commission welcomes the European Parliament's resolution, which supports the Commission's plans for a possible legislative action in the area of misleading marketing practices. The resolution rightly highlights the negative impact of misleading marketing practices on economic growth, especially for SMEs, and on fair competition within the internal market.

The requests for the Commission are to a large extent in line with the Commission Communication, to a number of which the resolution specifically refers (e.g. cooperation between enforcers, the black-list of practices, the need to clarify the scope of Directive 2006/114/EC, the need to introduce sanctions). The Commission is assessing the possibility of addressing these requests in the planned revision of Directive 2006/114/EC on misleading and comparative advertising. However, a number of requests goes further than what is proposed in the Commission Communication, and provides an important contribution for the design of possible future measures. Detailed replies to the specific requests are as follows.

7.
Response to requests of action taken, or intended to be taken, by the Commission:
Prevention and information

On the better exchange of information (paragraph 4), the Commission considers that the existing Internal Market Information (the "IMI") system established by Regulation (EU) No 1024/2012 would provide an adequate platform to ensure exchange of information between Member States and the Commission. Therefore, in the context of the possible legislative proposal to address the problem of misleading marketing practices, the Commission is assessing the possibility of using the IMI system to facilitate cross-border enforcement.

On the EU-wide black-list (paragraph 7), the Commission welcomes the Parliament's support in creating such a black-list of misleading marketing practices affecting businesses and other entities who are not consumers (e.g. NGOs, schools, hospitals, etc.). Such a list, in the Commission's view, should be precise, comprehensible, future-proof, and should specifically address most harmful practices identified in the market.

On the list of traders who have been convicted for misleading practices (also paragraph 7), the Commission believes that creating such an EU-wide list of convicted traders is not a practical option. Indeed, companies involved in business-to-business marketing practices often change their names after the conviction and continue their practices under a different name until their practices are prohibited again. The publication of this information would also be subject to important legal risks. However, such lists are published by national authorities and business associations who have first-hand precise information on convicted traders on their territory, and can easily and quickly disseminate this information among businesses.

On the initiatives to educate and inform businesses (paragraph 10), the Commission agrees that it is of utmost importance that businesses are aware of the dangers related to misleading marketing practices. Therefore, in the context of the possible legislative proposal, the Commission also intends to assess how initiatives to educate and inform businesses could be promoted.

Enforcement and prosecution

On the need to introduce effective, proportionate and dissuasive sanctions (paragraph 14), on establishing the mutual cooperation network (paragraph 15) and on introducing the definition of misleading marketing practices (paragraph 17), the Commission welcomes the support of the European Parliament and would like to point out that these elements could be included in the possible legislative revision of Directive 2006/114/EC.

On the different levels of protection and public enforcement mechanisms as an obstacle for businesses (paragraph 11), the Commission supports the view that different levels of protection and public enforcement mechanisms could lead to legal and operative uncertainties for businesses. In the possible legislative revision of Directive 2006/114/EC, the Commission will assess the possibility of introducing some minimum requirements for enforcement systems in Member States in order to ensure that businesses are protected in cross-border transactions.

On the request to draw up guidance on best practices for enforcement bodies regarding priorities for investigation and prosecution (paragraph 13), the Commission's assessment shows that the use of guidance is not expected to significantly diminish the number of fraudulent practices in the long term and there is a need to improve the existing legislation. Nevertheless, any new future rules should be accompanied by appropriate guidance in order to ensure effective enforcement.

On the request to evaluate the extension of Directive 2005/29/EC, in parallel to the consideration of a possible review of Directive 2006/114/EC (paragraph 16), the Commission conducted an in-depth evaluation of both Directives and, in particular, assessed the possibility of extending the application of Directive 2005/29/EC to businesses-to-business situations. This assessment is reflected inter alia in the Communication and the Report on the application of Directive 2005/29/EC (COM(2012) 138 and 139).

On the request to examine how convictions for using serious and repeated misleading marketing practices could affect the eligibility of the companies concerned for taking part in EU procurement procedures and/or EU funding (paragraph 18), the Commission notes that the Financial Regulation applicable to the general budget of the Union already contains criteria excluding companies from the participation in procurement procedures in case of fraud, involvement in criminal organisation or proven professional misconduct.

International cooperation beyond the EU

On the international cooperation beyond the EU (paragraphs 23 and 24), the Commission agrees with the Parliament that, although a majority of identified practices originate within the EU, international cooperation should be an important element of the strategy against business-to-business misleading marketing practices. Therefore, the Commission is willing to enhance the cooperation with third countries on matters related to business-to-business misleading marketing practices. This could include possible administrative agreements in relation to enforcement cooperation.
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