Follow up to the European Parliament resolution on Implementation report on the regulatory framework for electronic communications, adopted by the Commission on 29 January 2014
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6.
Brief analysis/assessment of the resolution and requests made in it:
The Resolution states that the internal market for electronic communications is still fragmented given the varying implementation of the regulatory framework in the 28 Member States (paragraphs 1 and 2). Therefore the Resolution calls on the Commission for a full review of the Regulatory Framework (paragraph 32) and sets out the aspects (paragraphs 4 and 5(i) to 5(xxi)) that should be considered in the review: (i) review of universal service obligation, (ii) the competence of NRAs, (iii) cooperation between NRAs and national competition authorities, (iv) symmetric obligations relating to network access, (v) rules on leverage effects and joint dominance, (vi) market review processes, (v) the impact of substitute services, (viii) and (ix) abolishing redundant regulation, (x) opportunity for NRAs to report on their experience with non-discrimination obligations and remedies; (xi) and (xii) issues related to Article 7/7a procedures, (xiii) effectiveness of Article 19 procedure, (xiv) pan-European services and operators, (xv) identification of transnational markets, (xvi) the role of the Body of European Regulators for Electronic Communications (BEREC), (xvii) net neutrality, (xviii) recommendation on relevant markets,  (xix) regulation of equipment, (xx) cybersecurity and cyberespionage and (xxi) internet as crucial infrastructure.

The Resolution lists also the goals (paragraphs 6(i) to 6(ix)) that should be envisaged: (i) substitutable services should be subject to the same rules, (ii) access to comprehensive and comprehensible information on internet connection speeds, (iii) promoting effective and sustainable competition, (iv) increase competition on the high-speed broadband market, (v) sustainable framework for investment, (vi) harmonised application, (vii) facilitating the development of pan-European providers, (viii) ensuring that the framework is fit for the digital age, (ix) increasing user confidence.

The Resolution also stresses that a review must be based on broad consultations with all interested parties and a thorough analysis of all issues (paragraph 31).

In the context of the Connected Continent Proposal of the Commission, the Resolution recognizes that all the provisions proposed by the Commission, including a single European authorisation, consumer aspects and technical arrangements for spectrum auctions, could play an important role with a view to creating a single market for communications (paragraph 9), however, the objective should be considered to maintain consistency, regulatory certainty and a fair and balanced competition.

The Resolution raises concerns related to certain issues:

· net neutrality and quality of service (paragraphs 10 to 14, especially non-discrimination of information, anti-competitive behaviour, the importance of NRA intervention, end-to-end quality of service provision potentially undermines NN, mix of measures to prevent deterioration of service), hereby it calls on the Commission and regulators to monitor the relationship between end-to-end quality of service prioritisation and best effort delivery, intervene if necessary, and also consider additional legislative measures on EU level;

· spectrum coordination (paragraphs 15 to 18);

· consumer issues, especially transparency and switching (paragraphs 19 to 24), hereby it calls on the Commission four times for targeted action in this area (concerning misleading advertising, anti-competitive aspects of bundling, importance of switching);

· implementation of 112 (especially caller location response time) (paragraph 26).

The equivalent access for disabled users should be promoted by BEREC (paragraph 25) and 116 numbers should be better promoted by the Commission (paragraph 27).

Overall, the Commission agrees with the problem definition of the Resolution, namely that the EU telecoms market is fragmented, which makes it difficult for businesses and citizens to benefit from a single market. Also the goals set out in the Resolution resonate with the Commission's objectives. Furthermore the Commission identified issues around the same topics as the Resolution: net neutrality, spectrum, consumer aspects, transparency and switching, etc..

However, as regards timing, the Commission considers that the objectives would not be timely achieved if the establishment of a single market for Telecoms had to be implemented via a full review of the existing Regulatory Framework.
7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission adopted the Connected Continent proposal on 11 September 2013. The tabled Proposal addresses issues in a fast changing world and technology, where it is essential to act timely, also in view of the state of our economy. The Proposal builds upon the time and tools available, aiming at addressing the barriers that are stopping the market from developing in the right direction, i.e. to complete the single market for electronic communications.
The Commission's proposal ensures the removal of single market barriers by applying a set of tailored measures that complement the existing regulatory framework for electronic communications, and support the European economy.

· A review of the entire regulatory framework is necessary (paragraph 32):

The Commission considers that the proposal is an intermediate step to completing a single telecoms market. It does not exclude the future review of the regulatory framework – indeed, the Commission Communication adopted the same day expressly foresees such a review. The Commission will take the necessary steps to prepare the ground for the next Commission mandate, by preparing a consultation and a review of how the existing mechanisms for ensuring regulatory consistency might be further enhanced. However, there are time constraints, given the current economic situation, thus action is needed now, in order to unleash the benefits of the Digital Single Market.

· The review must be based on broad consultations (paragraph 31):

The European Council called for concrete proposals by October 2013. In view of the need to act quickly, the Commission has taken a pragmatic approach to tackle the key problems identified as swiftly as possible to be able to profit from the growth potential. The Proposal was prepared rapidly but with sound analytical underpinning, including an extensive impact assessment. The Commission has engaged extensively with all relevant external stakeholders in order to assess the state of the market and to determine how to improve conditions for establishing a Telecoms Single Market. In the consultation process, broad public events were combined with more targeted consultation to achieve the required breadth and depth of stakeholder inputs, supported by market studies.

In particular, the Commission organised several consultative events attended by stakeholders representing all segments of the industry, consumers and civil society (namely a public information meeting in Brussels on 17 June 2013 and a comprehensive discussion as part of the Digital Agenda Assembly 2013, and the Digital Champions' meeting in Dublin on 18-20 June 2013). In addition, the Commission held dedicated discussions with many stakeholders, including one on 24 June with BEREC and the NRAs to discuss the whole range of issues being considered for the Single Market initiative.

Discussions have shown a large degree of convergence on the urgent need to overcome the remaining fragmentation of the Single Telecoms Market, acknowledging the benefits that would flow from this in terms of additional growth.

· Regarding the need to abolish redundant regulation (paragraph 5(viii)):

The Commission's Regulation ensures the removal of single market barriers by complementing the existing regulatory framework for electronic communications. It also offers important deregulatory opportunities, ensuring that investment considerations and all competitive constraints that affect the market cannot be ignored by national regulators. The aim of the regulatory framework is to gradually transform the telecoms sector in an economic sector with limited ex-ante rules and responsibility shifting to ex-post regulation. The proposal assists the sectoral transition in this direction.

· The role of BEREC should be increased (paragraph 5(xvi)) and transnational markets should be identified, as a first step at least with respect to business services; enabling providers to notify BEREC that they intend to serve such markets and granting the supervision of providers serving such markets to BEREC (paragraph 5(xv)):

The Proposal does not establish new regulatory bodies at EU level. It keeps institutional change to the minimum necessary to enable the single market. The Commission's Proposal strengthens BEREC's position. It aims to improve BEREC's set up through the establishment of a permanent and independent Chair. This will provide BEREC with additional stability for its strategic leadership and consistency in its action contributing to a more consistent application of the e-communications Regulation in Member States.
The new single European authorisation will remove significant administrative burden and obstacles for cross-border providers and thus facilitate pan-European offers to the benefit of all industry players. BEREC and the Office will play a central role in the management of the single EU authorisation. In particular, the Office will manage the common registry of notifications of European operators that is crucial to ensure transparency of the operators providing services across Europe. BEREC on the other hand will be fully informed on the decisions taken by the home and the host Member States concerning the withdrawal/suspension of the general authorisation.
The role of BEREC in ex-ante market regulation also remains key. Moreover, BEREC's board could have an important role to play in the preparation of uniform technical and methodological rules for instance for the implementation of a European Virtual Broadband Access Products (e.g. VULA).

· Recent global developments in cybersecurity and cyberespionage and the expectations of European citizens regarding respect of their privacy when using electronic communications and information society services should be taken into account (paragraph 5(xx)). User confidence in the internal market in communications must increase, including through measures to implement the future regulatory framework for the protection of personal data and measures to foster the security of electronic communications on the internal market (paragraph 6(ix)):

The Commission's proposals for a comprehensive modernisation and strengthening of the EU rules on data protection that would improve consumer and user confidence in online services is awaiting adoption by the co-legislators. Consumers and EU citizens in general need to be confident in digital devices and services such as cloud computing, and for this, modernised and more efficient data protection rules need to be applied. The Commission's proposals on data protection will ensure that regardless where a server is located or in which cloud personal data are stored, EU data protection rules apply whenever the personal data of EU citizens are processed.

Cybersecurity is essential both for traditional critical infrastructure sectors (e.g. energy) as well as for companies depending on the internet to do business. Many users at the moment are reluctant to embrace such services because of security concerns. The EU Cybersecurity Strategy addresses many of the issues involved and a Directive on Network and Information Security (NIS) across the EU is awaiting adoption by the co-legislators. So is the proposed Regulation on electronic identification and trust services for electronic transactions in the internal market.

Europe also needs to create a safe and trustworthy environment for cloud computing. The Commission has therefore presented a Cloud Computing Strategy which comprises of actions to build trust and security in the development of cloud-based services in Europe.

· Consumers must have access to comprehensive and comprehensible information on internet connection speeds to enable them to compare the services offered by different operators (paragraph 6(ii)):

The proposal reinforces the current rules on publication of information and transparency measures which will reinforce EU consumers' access to complete and comprehensive information on internet speeds offered. The proposal foresees inter alia:

· The provision of comparable information extends to quality of service, including the actual performance of Internet access service (data volume limitations and actual data speed, including explanation of their practical impact on applications and services used) (see Article 25(1)(e) of the Connected Continent proposal).

· Mandatory provision of comparison tools for end-users by NRAs or accredited third parties (see Article 25(3) of the Connected Continent proposal).

· In addition, the proposal includes a maximum level of harmonisation of consumers rights regarding contractual information, that will include notably information on Internet access service: data volume limitations, actual data speed and service of enhanced quality, including explanation of their practical impact on applications and services used (see Article 26 of the Connected Continent proposal).

· There is a need to further promote effective and sustainable competition, which is the main driver of efficient investment over time (paragraph 6(iii)). Competition on the European high-speed broadband market must increase (paragraph 6(iv)):

The telecoms single market proposal is built on the need to foster competition throughout the EU, introducing additional dynamism to both infrastructure and service markets. Article 1 on objective and scope provides that the Regulation establishes in particular regulatory principles pursuant to which the Commission, BEREC and the national competent authorities shall act, each within its own competences, to promote sustainable competition within the single market and the global competitiveness of the Union, and to reduce sector specific market regulation accordingly as and when these objectives are achieved.

In this regard, the proposal builds upon and complements not only the effective competition principles and objectives under the EU regulatory framework for electronic communications, but also general EU competition law. For example, it would incorporate in EU law, as the basis of ex-ante regulation, the test of enduring bottlenecks which competition law alone cannot resolve.

In connection with these principles and objectives, the specific measures should lead to greater levels of the overall competition in the sector including on infrastructure, quality of services and prices. It should plead to stronger innovation and differentiation, including in business models, and to easier planning of the commercial and technical elements of investment decisions regarding entry or expansion on wireless or fixed markets. For example, the proposal regarding net neutrality is carefully balanced to allow new business models that can drive competition on network quality. The proposal regarding virtual access products to fixed networks will greatly facilitate choice of connectivity providers by business users – not just large corporations, but also smaller businesses whose demanding requirements cannot always be met on the basis of current regulated access products.

· As regards net neutrality, the Resolution stresses the importance of non-discrimination for innovation (paragraph 10), the potential for anti-competitive and discriminative behaviour through traffic management (paragraph 11), emphasises the importance of NRA intervention and better contract transparency (paragraph 12), highlights that end-to-end quality of service provision potentially undermines net neutrality and calls on the Commission and NRAs to monitor these trends, to deploy minimum quality of service requirements under Article 22 USD, calls for consideration of additional legislative measures at EU level (paragraph 13), and mentions that a mix of measures is necessary to prevent deterioration of service (paragraph 14):
The Commission's proposal prevents anti-competitive behaviour between electronic communications providers and providers of content, applications and services, and guarantees access to the open internet as operators are prohibited to block, slow down or discriminate against specific content, applications and services. Specialised services are allowed under the proposal in order to foster innovation. In particular, content and application providers are enabled to agree on enhanced quality with ISPs where this is necessary for such innovative services, like eHealth, or business-critical cloud computing. There are important safeguards foreseen: specialised services cannot be a substitute for the internet; and they must not impair the general quality of the internet. In order to prevent impairment of the general quality of the internet, national regulators will have far-reaching monitoring obligations and powers to impose a minimum quality of service requirements (see Article 24 (1) and Article 24(2) Connected Continent proposal). Additionally the Commission may adopt implementing acts defining uniform conditions for the implementation of the obligations of national regulatory authorities under Article 24 (see Article 24(3) of the Connected Continent proposal).
· Regarding spectrum, NRAs should aim to apply regulatory principles, procedures and conditions for spectrum usage which do not impede European electronic communications providers from providing networks and services in several Member States or across the Union (paragraph 15). Increased spectrum coordination is needed to encourage investment and economies of scale (paragraph 16). Pan-European auctioning of 4G and 5G wireless services would enable pan-European wireless services (paragraph 18).
The Commission recognises that delays in granting spectrum licenses have led to an important fragmentation of the European mobile market. This represents a barrier to enter the European market at an efficient scale, thus hindering the emergence of pan-European operators. The proposal sets out a new approach on better coordinating and synchronizing the issuing of licenses across Europe. The Commission is not seeking a transfer of responsibilities from the national level to the Commission, but rather a broader collaboration between all Member States and the Commission in the context of spectrum assignment. The Radio Spectrum Policy Group (RSPG) will have an advisory role – at a strategic level – and Member State authorities will also be involved in decision-making through comitology (see Articles 8 to 16 in the Connected Continent proposal).
· Members States are called upon to give consumer aspects a much higher priority (paragraph19):
The Commission's proposal aims to ensure a consistent and high level of consumer protection across the EU through the harmonisation of end users' rights and to stimulate the demand side through greater confidence in the offers made by operators and through more dynamic competition (see Chapter IV: "Harmonised rights of end-users" of the Connected Continent proposal).

· Pre-contractual and existing contract update information requirements must be strictly enforced (paragraph 20):

Article 25 "Transparency and publication of information" and Article 26 "Information requirements for contracts" of the Connected Continent proposal is addressing issues related to transparency.

· Transparency regarding service restrictions, device subsidies and traffic management is important, and the Parliament calls on the Member States and the Commission to ensure consistent enforcement of the ban on misleading advertising (paragraph 21):

The Commission's proposal requires that the contracts include:

· information on Internet access service: data volume limitations, actual data speed and service of enhanced quality, including explanation of their practical impact on applications and services used (see Article 26 of the Connected Continent proposal);

· information on the cost recovery with respect to terminal equipment (see Article 26(1)(e) of the Connected Continent proposal);

· information on any procedures to measure and shape traffic to avoid network congestion (see Article 26(2)(d) of the Connected Continent proposal).

· The Resolution emphasises that bundling of content can be a barrier to switching, and asks the Commission and BEREC to look at the potential anti-competitive aspects involved in this regard (paragraph 22):

In order to address this issue the Commission's Proposal foresees that rules on contracts, transparency and switching apply to all elements of a bundle unless the electronic communication service constitutes only a minor part of the bundle (see Article 29 "Bundled offers" of the Connected Continent proposal).

· The Commission and BEREC are asked to look into misleading advertising in the context of restricted tethering functionality of mobile phones, even if the consumer contract specifies unlimited data usage (paragraph 23):

The Commission's proposal requires transparent information on data volume limitations, if any, and a clear and comprehensible explanation as to how any data volume limitation may practically impact the use of content, applications and services (see Article 25(1)(e) of the Connected Continent proposal).

Additionally the contract must include information on any restrictions imposed by the provider on the use of terminal equipment supplied (see Article 26(1)(b)(iv) of the Connected Continent proposal).

· The Resolution notes the importance of switching, ease of number portability in a dynamic market, contract transparency and provision of information to consumers regarding contract changes and calls for action by the Commission and BEREC (paragraph 24):

The rules on facilitation of change of provider currently provided in Article 30 USD 2002/22/EC are revised. The proposal provides for common rules including new requirements on: receiving provider-led procedure for switching, repayment of residual credit, automatic cancellation of contracts with transferring provider upon completion of the switch, prohibition of slamming (switching against end-user's will), e-mail forwarding facility where a transferring provider had previously provided an email address. (see Chapter V: "Facilitating change of providers" and Article 30: "Switching and portability of numbers" in the Connected Continent proposal). Article 28 of the proposal substitutes Articles 20(2) and 30(5) and (6) USD, by establishing common rules concerning contract termination, including new rules on termination without costs after 6 months, with criteria for the assessment of the repayment of commercial advantages/terminal subsidies, tacit extension (only to indefinite contracts) and a ban of extension due to purchase of minor additional services and end-user remedies in case of non-fulfilment of quality parameters.

· The Resolution calls on all Member States to implement reinforced requirements for equivalent access for disabled users, and calls on BEREC to improve the promotion of provisions and access for disabled users (paragraph 25):

Article 7 "Measures for disabled users" and Article 23a "Ensuring equivalence in access and choice for disabled end-users" of the Universal Services Directive urges Member States to take specific measures in this respect. The Commission's proposal requires providers of electronic communications to the public to provide information on "measures taken to ensure equivalence in access for disabled end-users, including regularly updated information on details of products and services designed for them" (see Article 25(1)(f) of the Connected Continent proposal). As regards contracts, information must be included "for disabled end-users, details of products and services designed for them" (see Article 26(1)(h) of the Connected Continent proposal).

· Regarding the implementation of the 112 common emergency telephone number, the Resolution calls for improvements regarding caller location response time (paragraph 26):
The Commission services are actively involved in actions which are aiming at effective implementation of the single European emergency number 112. Hence, the Commission is supporting the drafting of the CEPT report on caller location accuracy and reliability criteria while having proposed the issue for the BEREC work programme for 2014. Meanwhile, the Commission services are closely monitoring the implementation of 112 through Key Performance Indicators.
· Regarding the 116 numbers, the Resolution calls for better promotion of these numbers by the Commission (paragraph 27):

The revised Universal Service Directive requires Member States to make every effort to ensure that citizens have access to a service operating a hotline to report cases of missing children. On 22 May 2012, the Commission sent a letter to ten Member States which at that time did not have a functioning hotline for missing children, reminding them of their obligations. Following the letter, six Member States have implemented the hotline. To ensure that the number will be operational throughout Europe, the Commission proceeded with an administrative letter to Latvia, Lithuania, Sweden and Finland in June 2013. On the basis of the replies, and following the take up of the number in Croatia, the Commission estimates that it is likely that the number will be operational in virtually all Member States by the first quarter of 2014. The Commission is working actively on the outstanding issues to ensure the implementation of 116 000.

To streamline 116 000 and to provide best practices in promotion, the Commission also forged a coalition with telecommunications operators in 2011 to increase and streamline publicity for 116 000 services in 14 Member States. 2012/13 actions included web publicity, text messages and informing subscribers through their bills.

In response to the European Commission's funding offer for missing children hotlines, €4.4 million has been allocated to organisations in 17 Member States (Belgium, the Czech Republic, Cyprus, Denmark, Estonia, Spain, Hungary, Ireland, Lithuania, Latvia, the Netherlands, Poland, Romania, Sweden, Slovakia and the UK).

On 17 November 2010, the Commission adopted a report on the EU-wide emergency number for missing children. In the report, "Dial 116 000: European hotline for missing children", the Commission renewed its call to Member States to implement the 116 000 hotline as a matter of priority. This was reiterated in the EU Agenda for the Rights of the Child, adopted on 15 February 2011. As announced in the Communication, the Commission organises high-level meetings with all stakeholders every year until the hotline is operational in all EU countries.

To mark International Missing Children Day, give a boost to the speedy and efficient implementation of the 116 000 hotline, and to promote quality and future-proofing of the hotlines in all Member States, the Commission is organising an annual conference in cooperation with the Presidency of the Council of the European Union and Missing Children Europe, the last one being held on 4 June 2013 in Brussels.

In April 2013, the Commission also launched a new 116 website to boost awareness of 116 000 and related services: http://ec.europa.eu/digital-agenda/en/116-helplines
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