Follow up to the European Parliament resolution on the EU-China negotiations for a bilateral investment agreement, adopted by the Commission on 29 January 2014
1.
Resolution tabled pursuant to Rule 110(2) of the European Parliament Rules of procedure by the Committee on International Trade (INTA)

2.
EP reference number: B7-0436/2013 / P7_TA-PROV(2013)0411

3.
Date of adoption of the resolution: 9 October 2013

4.
Subject: EU-China negotiations for a bilateral investment agreement

5.
Brief analysis/assessment of the resolution and requests made in it:
The resolution addresses the issue of EU-China negotiations for a bilateral investment agreement and makes a number of recommendations and requests to the Commission concerning trade and investment relations between the EU and China.

The negotiating directives as proposed by the Commission and as adopted by the Council are overall in line with the resolution of the European Parliament, covering most issues of interest to the Parliament such as sustainable development, sovereign wealth funds, state owned enterprises, corporate social responsibility, right to regulate, transparency, allowing for ambitious market access while excluding market access commitments in the audio-visual sector, and investment protection.

There are, however, a few areas where the European Parliament asks for more:

1. The European Parliament considers that stand-alone investment agreements should be subject to the same standards of sustainable development and human rights as FTAs. There should be "specific clauses" safeguarding the capacity for public intervention, "in particular when pursuing policy objectives such as social, environmental, human rights, fight against counterfeiting security, worker's and consumers' rights, public health and safety, industrial policy and cultural diversity (§23)".

2. The EU should have the capacity to "exclude certain strategic sectors from Chinese investors" (§28).

3. The agreement shall include a provision on investor-responsibility to respect the law of the host Party, failing of which should trigger civil law sanctions (§37).

4. Foreign investors should comply with EU data protection standards (§40).

5. The Parliament also considers that EU investment agreements should address investment review mechanisms (§6).
6. The Parliament calls on the Commission to complement its impact assessment by also assessing the impact of the EU-China investment agreement on human rights, as it has committed to do under the Strategic Framework and Action plan on Human Rights and Democracy (§36).

7. There was an attempt to exclude investor-to-state-disputes (ISDS) from the scope of the negotiating directives. Eventually, the view that prevailed is that EU investment agreements must contain ISDS since they must replace the existing bilateral investment treaties of Member States which do contain such provisions and the resolution mentions ISDS as a “key priority” (§42). However, the Parliament expresses deep concerns with regard to some aspects of ISDS (§42).

6.
Response to the requests and outlook regarding the actions that the Commission has taken or intends to take:

In general, the Commission's reference point is maintaining the high level of protection found in Member State existing Bilateral Investment Treaties with China. EU investment agreements should also be in line with the EU’s general external policy objectives as stated in Article 207 (1), second sentence of the TFEU.

With respect to the specific points in the resolution outlined above, the Commission has the following comments:

1. With respect to the "right to regulate", the Commission considers that the objectives for the investment negotiation with China are fully compatible with the preservation of the “right to regulate”. The Commission clearly intends to safeguard the EU and the Member States regulatory capacity. However, the Commission considers that a "specific clause" is not needed and may counterbalance the protection standards too much in favour of State regulation. Rather, the Commission favours working on precise definitions within the protection standards (e.g. to define what “fair and equitable treatment” is, or clarify that legitimate and non-discriminatory laws in the public interest cannot constitute indirect expropriation).

2. As regards exclusion of certain strategic sectors, the Commission believes that it is not in the Union's best interest to exclude any sector from the protection standards. In addition, the exclusion of specific sectors from our side could implicitly invite China to exclude its own sectors. Furthermore, the term "strategic sectors” has not been defined so far and would be open to controversy.

3. As regards the inclusion of a provision on investor-responsibility to respect the law of the host Party, the Commission recalls that compliance with national law is implicit, and that a specific mention in the agreement is therefore unnecessary. In line with the Member States practice in their own BITs, the Commission intention is to negotiate the scope of the investment protection standards with China as applying only to investments made in accordance with the applicable laws of the host State(s).

4. As regards compliance with data protection standards, the Commission also believes for the same reason that a specific mention is not necessary, although the Commission is ready to consider adding a reference to it in the preamble.

5. The Commission is concerned about investment review mechanisms, which do not respond to genuine security interests, but are used to protect local markets and local companies. Such issue would be addressed in the negotiation as a market access barrier.

6. The Commission recalls that the impact assessment study already concludes that an investment protection and liberalisation agreement could have a moderate positive impact on the Human Rights situation in the EU or China. It would strengthen the investor's property rights directly, while not affecting the rights of other actors. The Commission recognizes and reaffirms the right of the Parties to pursue legitimate public policy objectives, including the protection of Human Rights, and that a legal and institutional link should be established between the Agreement and a future Framework Agreement, to ensure external coherence and respect of key values and principles.

7. The Commission recalls that including ISDS provisions in the agreement with China guarantees that the substantive protections provided for under the agreement can effectively be enforced by the investor. The EU approach to ISDS is to provide an effective system for investors and States whilst ensuring that the system will deliver balanced and legitimate outcomes. However, the EU is addressing concerns raised over the legitimacy of ISDS through the introduction of provisions dealing with transparency of the proceedings and guaranteeing the independence of arbitrators. The Commission aims to reduce the discretion available to arbitrators in interpreting the agreement, by including clear and precise investment protection standards and provisions enabling the parties to intervene in disputes and to agree on binding interpretations of the agreement. The Commission also wants to encourage peaceful settlement of disputes, mediation and use of local remedies before relying on ISDS, in order to promote efficient and less costly settlement of disputes. Finally, the Commission aims to include provisions against abuse of the system, by prohibiting treaty shopping, multiple claims or frivolous claims.
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