ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a Regulation of the European Parliament and of the Council on market surveillance of products and amending Council Directives 89/686/EEC and 93/15/EEC, and Directives 94/9/EC, 94/25/EC, 95/16/EC, 97/23/EC, 1999/5/EC, 2000/9/EC, 2000/14/EC, 2001/95/EC, 2004/108/EC, 2006/42/EC, 2006/95/EC, 2007/23/EC, 2008/57/EC, 2009/48/EC, 2009/105/EC, 2009/142/EC, 2011/65/EU, Regulation (EU) No 305/2011, Regulation (EC) No 764/2008 and Regulation (EC) No 765/2008 of the European Parliament and of the Council

1.
Rapporteur: Sirpa PIETIKÄINEN (EPP/FI)

2.
EP reference number: A7-0346/2013 / P7_TA-PROV(2014)0384

3.
Date of adoption of the resolution: 15 April 2014

4.
Subject: New regulatory framework for market surveillance of products aiming at improving the enforcement of (non-food) product requirements.

5.
Interinstitutional reference number: 2013/0048(COD)

6.
Legal basis: Articles 33, 114 and 207 of the Treaty on the Functioning of the European Union

7.
Competent Parliamentary Committee: Committee on the Internal Market and Consumer Protection (IMCO)

8.
Commission's position: The Commission accepts or rejects the amendments adopted by the European Parliament as follows:

The Commission accepts 58 amendments fully:
1, 3, 4, 6, 9, 12, 15, 18, 20, 24, 28, 34, 37, 38, 41, 42, 43, 44, 45, 46, 47, 49, 51, 54, 55, 57, 58, 59, 60, 62, 65, 66, 67, 69, 70, 72, 81, 84, 88, 90, 91, 92, 95, 98, 100, 103, 105, 106, 111, 113, 114, 115, 118, 119, 120, 123, 124, 125.

The Commission accepts 47 amendments partially or in principle subject to rewording:

2, 5, 7, 10, 13, 14, 16, 21, 22, 23, 25, 27, 29, 30, 31, 32, 33, 39, 40, 48, 50, 56, 68, 73, 74, 75, 77, 80, 82, 83, 86, 89, 93, 94, 97, 101, 102, 107, 109, 110, 116, 117, 121, 122, 127, 128, 133.

The Commission does not accept in their current form or rejects 28 amendments:

8, 11, 17, 19, 26, 35, 36, 52, 53, 61, 63, 64, 71, 76, 78, 79, 85, 87, 96, 99, 104, 108, 112, 126, 129, 130, 131, 132.

Clarification of Commission position on certain amendments approved by the European Parliament in Plenary

Amendments which are acceptable partially or in principle subject to rewording:
· Precautionary principle (amendment 22)

The Commission supports this amendment in principle, possibly aligning it with other Union legislation making reference to the precautionary principle (e.g. Art. 1(3) REACH Regulation "underpinned by the precautionary principle)".

· "Non-compliant product" and "product presenting a risk" (amendment 27 and further amendments throughout the text)

The Commission, for the time being, does not object to the possible introduction of a definition of non-compliance, but maintains its original approach until a full examination of the consequences shows that the amendment would not lead to any major problems in the remainder of the proposal, especially regarding cases of formal non-compliance in Union harmonisation legislation. As a matter of fact, "non-compliant products" which are merely formally non-compliant do not necessarily "present a risk". A new definition should entail a different treatment of products affected respectively by formal and substantive non‑compliance, and the wording of the amendment might have to be adapted accordingly. At the moment, however, the categories of "non-compliant products" and "products presenting a risk" are still treated identically in the text, which would be problematic for the part of the definitions that do not overlap.

· Intermediary service providers (amendments 25 and 56)

The Commission is not opposed to introducing certain information and/ or cooperation obligations of "intermediary service providers". In its multi-annual plan for market surveillance
, the Commission identified that e-commerce brings new challenges for market surveillance authorities in terms of safety and compliance of products. In its first meeting, several Member States' representatives in the sub-group of the Consumer Safety Network regarding online sales confirmed that cooperation with online platforms is needed.

However, conflicts with the E-commerce Directive 2000/31/EC and with the Data Protection Directive need to be avoided. Any information and cooperation obligations of online service providers must be phrased in terms that do not create legal uncertainty as to the role of those service providers. Any obligation to cooperate should be limited to what is needed to stop an infringement and not require the monitoring of website content. It could be argued that situations where cooperation is required from online intermediaries could sufficiently be addressed by a proposed amendment of the Council in Article 10(2) which would allow authorities to address necessary measures to any other person with the view of obtaining their cooperation in a corrective action. However, since the safety and compliance of products offered online is a growing concern, the Commission could show flexibility and suggest reformulating the obligations to ensure consistency with the E-commerce Directive.

· Effectiveness of checks and proactive auditing of business quality control systems (amendment 39)

The Commission supports this amendment in principle. In particular, it supports the addition of criteria to assess whether checks are carried out at an adequate scale. As to the proactive auditing of business quality control systems, while the Commission can accept the idea of broadening the toolbox of market surveillance authorities, it also notes that at this stage, market surveillance authorities should not be forced along this route. In this respect, the amendment would need a slight rewording.

· Emerging risks (amendments 29, 39)

The Commission can accept in principle these amendments, although a definition of "emerging risk" is not considered necessary.

· Fees (amendments 70, 73, 74, 93, 94)

The Commission is flexible: it could support in principle these amendments, but also understands that market surveillance authorities may need more flexibility in the determination of the fees.

· Penalties (amendments 127, 128)

The Commission believes that strengthening the rules on sanctions and penalties could contribute to the effectiveness of market surveillance. Therefore, the suggestion made by the European Parliament in amendments 127 and 128 to link the penalties to the seriousness, duration and where applicable to intentional character of the infringement could be considered for example for common guidelines on fines.

· RAPEX/ ICSMS (amendment 109)

The Commission can accept in principle this amendment.

· Evaluation and compulsory third party auditing schemes (amendment 133)

The Commission could in principle support this amendment.

Amendments that are not acceptable in the current form or to be rejected:

· Evaluation of market surveillance authorities’ powers and resources (amendment 35)

The Commission opposes this amendment because it lacks the expertise and knowledge to perform the evaluations of market surveillance authorities’ resources. As to the evaluation of the powers, it is unclear why this would be necessary, as the main powers of market surveillance authorities are laid down in the Regulation itself which is directly applicable.

· Commission evaluation of Market Surveillance Programmes (amendment 52)

The Commission opposes this amendment since it has neither the knowledge and expertise nor the resources to perform the evaluations and to issue recommendations. The Regulation sets the principle that authorities should be endowed with the necessary resources, but deciding the actual levels of these resources is up to Member States. Furthermore, Article 27 of the proposal specifies that the European Market Surveillance Forum should coordinate the preparation and implementation of the general and sector-specific market surveillance programmes referred to in Article 7.

· Pan-European Injury Database (amendment 112)

Although the Commission does not reject the idea of a Pan-European Injury Database, it opposes this amendment in its current form since the Commission is still missing essential information on: (i) feasibility and costs and (ii) benefits and added value for market surveillance of such a database. Regulation (EC) No 765/2008 (Article 18) obliges Member States to monitor accidents but little has happened in practice, considering the many practical difficulties to establish a reporting system that could be helpful for all authorities and economic operators. In its Multi-Annual Plan on Market Surveillance (COM(2013)76), the Commission promised to examine the feasibility of a public Consumer Product Safety Information Database, which could include a platform for complaints and injuries. This feasibility study would take into account the achievements made by EUROSAFE, the JAMIE project funded from the EU health programme, the OECD and other relevant tools available in this area. Having regard to the Parliament's amendment, the launch of the feasibility study has currently been put on hold.

· Penalties (amendments 129-131)

As mentioned above, the Commission believes that strengthening the rules on sanctions and penalties could contribute to the effectiveness of market surveillance. However, the amendments 129-131 cannot be accepted because they could have an effect to encourage rogue traders to circumvent the sanctions. For example, the proposed ceiling could encourage them to establish new companies with low turnover which would only sell products presenting a risk, thus eventually "benefiting" from a 10 % ceiling.

Moreover, the requirement that administrative penalties should at least offset the economic advantage sought through the infringement is problematic. Experience especially in the area of competition law enforcement shows that it can be extremely difficult and often practically impossible to properly calculate the amount of illegal economic gains made through the infringement. Having a requirement for the fines to reflect the illicit gains would therefore render any fines calculation extremely difficult (or even impossible) and expose the fining authority to risky and lengthy court litigation. At EU level, any such requirement for the calculation of fines in competition cases (which is sometimes advocated) has for these reasons been rejected.

Also, the blacklist could be considered as a double sanction and could even restrain market surveillance authorities from imposing sanctions, considering the likely exposure to additional pressure from businesses to avoid the negative effect that the blacklist could have on them. Finally, the keeping of the blacklist would expose the Commission to litigation while economic operators could change the name of their company to escape the negative effects of the blacklist. It should be noted that the European Parliament did not propose specific rules on the management of the blacklist.

9.
Outlook for amendment of the proposal: The Commission does not intend to present a modified proposal at this stage.

10.
Outlook for the adoption of Council's position: COREPER has not yet given a mandate to the Presidency to launch the informal trilogues due to fundamental differences in Member States' positions concerning Article 7 of the Consumer Product Safety Regulation proposal, which is part of the same package.

� Communication from the Commission to the European Parliament, the Council and the European Economic and Social Committee "20 actions for safer and compliant products for Europe: a multi-annual action plan for the surveillance of products in the EU", COM(2013) 76.





