ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a Regulation of the European Parliament and of the Council on consumer product safety and repealing Council Directive 87/357/EEC and Directive 2001/95/EC

1.
Rapporteur: Christel SCHALDEMOSE (S&D/DK)

2.
EP reference number: A7-0355/2013 / P7_TA-PROV(2014)0383

3.
Date of adoption of the resolution: 15 April 2014

4.
Subject: New regulatory framework aiming at enhancing the safety of (non-food) consumer products.

5.
Interinstitutional reference number: 2013/0049(COD)

6.
Legal basis: Article 114 of the Treaty on the Functioning of the European Union

7.
Competent Parliamentary Committee: Committee on the Internal Market and Consumer Protection (IMCO)

8.
Commission's position: The Commission accepts or rejects the amendments adopted by the European Parliament as follows:

The Commission accepts 36 amendments fully:
1, 2, 3, 4, 7, 9, 11, 14, 20, 25, 27, 28, 30, 33, 36, 50, 51, 52, 54, 55, 58, 59, 61, 66, 69, 71, 72, 73, 74, 75, 76, 78, 79, 80, 83, 87. 

The Commission accepts 31 amendments partially or in principle subject to rewording:
6, 8, 13, 15, 16, 17, 21, 24, 26, 29, 31, 32, 34, 37, 38, 39, 41, 53, 56, 57, 62, 65, 70, 81, 82, 84, 85, 86, 88, 89, 92.

The Commission does not accept in their current form or rejects 22 amendments:
5, 10, 12, 22, 23, 35, 40, 42, 43, 44, 45, 46, 47, 48, 49, 63, 64, 67, 68, 77, 90, 91.

Clarification of Commission position on certain amendments approved by the European Parliament in Plenary

Amendments which are acceptable partially or in principle subject to rewording:
· Precautionary principle (Article 1) (amendment 38)

The Commission supports this amendment in principle, possibly aligning it with other Union legislation making reference to the precautionary principle (e.g. Art. 1(3) REACH Regulation "underpinned by the precautionary principle)".

· Child-appealing products (amendment 53)

The Commission supports, in principle, this amendment as it appears reasonable and proportionate but considers that it can be improved by further rewording.

· Indication of the country of origin (Article 7) (amendments 61, 62)
The Commission accepts both amendments subject to some redrafting of amendment 62.

· Product Safety Contact Points (new Articles 15a and 15b) (amendments 85, 86)
The Commission supports the approach of these amendments, namely that the existing Product Contact Points, established by Regulation (EC) No 764/2008 of the European Parliament and of the Council of 9 July 2008 laying down procedures relating to the application of certain national technical rules to products lawfully marketed in another Member State, should play an active role in providing information on consumer product safety. However, this should neither lead to the establishment of new or separate Contact Points, nor to a limitation of the competences of the current Product Contact Points.

· Penalties (amendments 88, 89)
The Commission believes that strengthening the rules on sanctions and penalties could contribute to the effectiveness of market surveillance. Therefore, the suggestion made by the European Parliament in amendments 88 and 89 to link the penalties to the seriousness, duration and where applicable to intentional character of the infringement could be considered for example for common guidelines on fines.

Amendments that are not acceptable in the current form or to be rejected:

· Consumer products (Article 2(1)) (amendment 40)
The Commission does not accept this amendment. It is unclear if it could properly address the safety risks from products "migrating" from professional to consumer use, in the absence of other rules. Its acceptance would also require more vigilance, if even possible, from the market surveillance authorities to prevent that economic operators, by means of labelling, exclude the application of the CPSR for professional products that "migrate" and become available to "off-label" use by consumers.

· Exclusion of medical devices and construction products (Article 2(3)) (amendments 43, 44)

The Commission maintains its text and insists on ensuring the application of Chapter I to these sectors. This principle should remain unchanged while coherence and consistency among the various categories of consumer products should also be ensured, because many other Union harmonisation Directives and Regulations that are being aligned to Decision 768/2008/EC cover consumer products that fall within the scope of the CPSR.

· Definition of safe products (Article 3(1)) (amendment 45)
The Commission considers that the reference to Union harmonisation legislation in the definition of a "safe product" is not necessary and would overlap with Article 5 (presumption of safety). Furthermore, the concept of "authenticity" refers to trade mark protection which should not be mixed up with product safety.

· Authenticity (amendment 49)

The Commission considers that the concept of "authenticity" refers to trade mark protection which should not be mixed up with product safety. This amendment should therefore not be accepted.

· Prohibition of marketing, import and manufacture or export of food-imitation products (new Article 4(a)) (amendment 48)
The Commission opposes this amendment since it is disproportionate and would constitute a conflict with Directive 2009/48/EC on the safety of toys.

· Obligations of economic operators (Articles 8 - 11) (amendments 63, 64, 67, 68, 77)
The Commission opposes these amendments which would lead to a severe additional administrative burden and be difficult to implement. Furthermore, they would fundamentally depart from the reference provisions of Decision 768/2008/EC and the Alignment Package
.

· Penalties (amendments 90, 91)
As mentioned above, the Commission believes that strengthening the rules on sanctions and penalties could contribute to the effectiveness of market surveillance. However, amendments 90 and 91 cannot be accepted because they could have an effect to encourage rogue traders to circumvent the sanctions. For example, the proposed ceiling could encourage them to establish new companies with low turnover which would only sell products presenting a risk, thus eventually "benefiting" from a 10 % ceiling.

Moreover, the requirement that administrative penalties should at least offset the economic advantage sought through the infringement is problematic. Experience especially in the area of competition law enforcement shows that it can be extremely difficult and often practically impossible to properly calculate the amount of illegal economic gains made through the infringement. Having a requirement for the fines to reflect the illicit gains would therefore render any fines calculation extremely difficult (or even impossible) and expose the fining authority to risky and lengthy court litigation. At EU level, any such requirement for the calculation of fines in competition cases (which is sometimes advocated) has for these reasons been rejected.

Also, the blacklist could be considered as a double sanction and could even restrain market surveillance authorities from imposing sanctions, considering the likely exposure to additional pressure from businesses to avoid the negative effect that the blacklist could have on them. Finally, the keeping of the blacklist would expose the Commission to litigation while economic operators could change the name of their company to escape the negative effects of the blacklist. It should be noted that the European Parliament did not propose specific rules on the management of the black-list.

9.
Outlook for amendment of the proposal: The Commission does not intend to present a modified proposal at this stage.

10.
Outlook for the adoption of Council's position: COREPER has not yet given a mandate to the Presidency to launch the informal trilogues due to fundamental differences in Member States' positions concerning the proposed mandatory indication of the country of origin (Article 7).

� The "Alignment Package" consists of the following Directives: Civil Explosives Directive, ATEX Directive, Low Voltage Directive, Electromagnetic-compatibility Directive, Measuring Instruments Directive, Non�automatic Measuring Instruments Directive, Simple Pressure Vessels Directive, and Lifts Directive. Also the Pyrotechnics Directive, the Radio and Telecommunication Equipment Directive and the Recreational Crafts Directive have recently been aligned with Decision 768/2008.





