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Brief analysis/assessment of the resolution and requests made in it:
The Resolution covers the Commission's 2012 Annual Competition Report.

The Resolution confirms the overall support of the Parliament for competition policy and recognises competition policy as a driver of economic growth and job creation especially in times of crisis. It points out that competition policy enforcement is beneficial for the Single Market and encourages growth and sustainable employment under the Europe 2020 Strategy. It concludes that the crisis should not be used as a pretext for relaxing the enforcement of competition rules.

The Resolution takes the view that competition policy should be adjusted so as to better respond to the challenges posed by globalisation. It also acknowledges that Competition policy has a fundamental role to fight artificial barriers created by public and private actors along national borders that lead to market fragmentation.

The Resolution notes that the European Parliament is aware of the Commission’s high and rising workload in the area of competition enforcement, and therefore reiterates in the Resolution that the Commission needs more resources, especially via the reallocation of existing resources, in order to be proactive and more effective in dealing with it.

The Resolution includes a number of requests for the Commission to act and provide specific information within the Annual Competition Report on a wide range of subjects (financial markets, pharmaceutical, transport, energy, telecoms, technology markets, the food chain and social aspects). The Resolution also makes a number of recommendations related to the Commission's fining policy. At the same time it welcomes that the specific situation of mono-product companies have been taken into account in specific cases.

Concerning international cooperation, the Resolution emphasises the need to promote convergence of competition rules, and calls on the Commission to conclude bilateral cooperation agreements on competition enforcement.

Other issues in the Report relate to the completion of the Single European Railway Area and the proposal for a European regulatory body for rail transport (paragraphs 65-68); to taking stringent measures in the transport sector to counter the rising CO2 emissions (paragraphs 61-68); to ensuring implementation of the Third Energy Package (paragraphs 75-86); to structural reforms to include an overhaul of the taxation system in order to combat fraud, tax evasion and tax havens (paragraph 107); to the implementation of the Late Payments Directive, to the support of SME funding by measures of financial regulation, and to the creation of a public credit rating agency and to taking social and environmental criteria into consideration in public procurement procedures.
7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

General remarks

The Commission welcomes the overall positive tone of the Resolution and the continued support expressed for its actions in the field of competition policy in 2012.

The Commission shares the Parliament's view that competition policy is an essential tool for the further development and preservation of the Single Market and a key driver for growth and job creation in times of crisis. The Commission is committed to its firm stance on anti-competitive behaviour detrimental to European consumers. The Commission notes that the European Parliament found that the ACR 2012 focused more on unfair State practices and less on other instruments of competition enforcement (paragraph 2). This perceived imbalance in the reporting does not, however, correspond to an imbalance in the focus of the Commission's actions. Indeed, the Commission has fiercely enforced antitrust, cartel and merger policies that address anticompetitive practices by undertakings, and provides a balanced account of its actions in the ACR 2012.

The Commission takes note of the Parliament's request for an active role in shaping competition policy, including co-legislative powers and its aim to reinforce the on-going structured dialogue (paragraphs 13-14). Commission Vice-President Joaquín Almunia and the services of DG COMP have continued to indicate their willingness to maintain in 2014 a similar degree of cooperation as in 2013 (i.e., through various exchanges of views with the Commissioner and workshops with DG COMP's services). Such cooperation would be carried out within the framework of the existing Inter-institutional Framework agreement. Commission Vice-President Almunia will also continue to present yearly to Parliament the competition-related actions within the Commission Work Programme (CWP), as he did in November 2013 for the 2014 CWP.

The Commission will continue to inform the Parliament on important policy decisions relating to competition policy. The Commission also notes the requests for additional information to be reported within its annual competition reports, and it will endeavour to make such information available, either within the context of the report or through other means.

Legitimacy and effectiveness of competition policy

Concerning merger policy development, the Commission takes note of Parliament's request concerning a proposal on minority shareholding (paragraph 18). In line with this request the Commission continues to explore the best way forward in this area. The Commission seeks a solution which would only focus on the potentially problematic cases, without creating an unnecessary administrative burden for the companies and the Commission. The next step to advance the initiative would be a White Paper to be adopted in 2014.

The Commission shares Parliament's view on the importance of the role of national judicial bodies in the enforcement of competition policy (paragraphs 25-26). Therefore, the Commission continues its cooperation with national courts. DG Competition also continued in 2013 the Grant Programme on the "Training of National Judges in EU Competition Law". The main aim of the Programme is to promote the convergence of competition policy and of enforcement by national courts throughout the EU and to boost cross-border exchanges between national judges.

The Commission welcomes Parliament's support for the work of the European Competition Network (ECN) (paragraphs 31-35) and confirms its intention to continue to dedicate significant efforts to improve possible shortcomings in the system. Concerning the publicity of the information concerning the ECN's work, the Commission draws attention to the ECN Brief. This publication aims to inform the public about the activities of the ECN and its members and to reflect the richness of enforcement actions and advocacy in the Network. The ECN Brief is available at http://ec.europa.eu/competition/ecn/brief/index.html.

With regard to promoting convergence and cooperation agreements with other jurisdictions, the Commission agrees with Parliament on the importance of international cooperation (paragraphs 28-29). The EU has bilateral agreements with the United States, Canada, Japan and Korea on cooperation between their respective competition agencies. In 2013 the Commission signed a Memorandum of Understanding with the Competition Commission of India. This Memorandum sends a positive signal for intensified cooperation. With Switzerland a “second generation” cooperation agreement was signed in May 2013 and is currently being assessed by Parliament, which must give its consent. It contains provisions allowing the Commission and the Swiss Competition Commission to exchange evidence collected during their respective investigations, subject to strict conditions protecting the rights of defence, business secrets and personal data. In the framework of bilateral relationships, the EU is also currently negotiating a "second generation" agreement with Canada. Furthermore, the Commission is currently negotiating a number of free trade agreements that all contain specific chapters on competition policy.

The Commission also continued its active engagement in competition related international fora such as the Competition Committee of the OECD, the International Competition Network (ICN) and UNCTAD.

Fining Policy (paragraphs 20-24)

The Commission takes note of Parliament's reiterated call for the Commission to review the Commission fining guidelines and incorporate the basis for calculating the fine into Regulation (EC) No. 1/2003. The Commission continues to take the view that the current legal framework (combination of Council Regulation 1/2003 and self-binding Fining Guidelines) ensures that fines achieve punitive and deterrent effects, which are their primary aim. In addition, the Guidelines provide for sufficient flexibility to adapt the fining to the individual specificities of a case by the use of point 37. For instance, the "mono-product" reduction was applied in the mountings and in the shrimps cases. The fines have been reduced to a level considerably below the 10% cap for SMEs, for which the sale of the cartelised product accounts for a substantial part of their total sales.

The Commission agrees with the European Parliament that fines should not be used as budget financing instruments, and reassures the Parliament that no budgetary considerations are involved in setting the fines. The Commission would like to recall that a factsheet on fines is published on DG Competition's website and is available at:

http://ec.europa.eu/competition/cartels/overview/factsheet_fines_en.pdf
Concerning the Parliament's request to incentivise companies to identify infringements internally and implement restorative action voluntarily, the Commission draws the Parliament's attention again to the Brochure on compliance (published in 2012) which aims to help companies develop a proactive compliance strategy, and the compliance corner on the DG COMP website providing further information on compliance (indicated below). It summarises the key competition rules companies should respect, and sets out generally recognised basic methods to help companies ensure compliance with EU competition rules. The Commission however recalls that although the specific situation of a company is duly taken into account when fines are set, the mere existence (or introduction) of a compliance programme will not be considered as a circumstance justifying a reduction of the fine. Nor will it however have negative implications for the infringer. Companies are obliged to respect the law, and therefore the Commission does not find it appropriate to reward companies for having put in place compliance programmes which ultimately failed.

http://ec.europa.eu/competition/antitrust/compliance/index_en.html
State aid and effects on the real economy (paragraphs 35-60)

Concerning State aid to banks, the Commission welcomes the European Parliament's positive reaction to the new Banking Communication
 that indeed addresses some of the issues requested by the Parliament, such as stronger involvement of management responsibility and burden sharing by shareholders and subordinated creditors. It allows the continued use of State aid rules to preserve financial stability, minimise the cost to taxpayers, and ensure that restructured banks return to lending to companies and households. The Commission notes however that the long term solution is linked to the completion of the Banking Union (including a Single Resolution Authority) that would provide the necessary framework for preventing further financial instability.

The Commission effort to modernise State aid rules is approaching its final stage. All the main elements of the package will be in place in 2014. The new system will respond better to today’s challenges and it will be easier to comply with. It will extend the exemption from the obligation to notify aid. It will cover new areas, based on pre-defined compatibility criteria. These areas include broadband, innovation, research infrastructures, natural disasters, culture and sports. This enlarged scope of exemption will be balanced by greater transparency, State aid evaluation and more ex-post controls, as also requested by Parliament.

Sector-specific considerations

The Resolution stresses the importance of completing the Single Market in various sectors; energy, transport, telecoms and payment services are mentioned in particular. The Commission shares Parliament's view and the College of Commissioners is co-ordinating regulatory and competition-enforcement efforts to achieve the common goals in these sectors. The Commission will continue to ensure that EU competition law is properly enforced in these sectors as well, in cooperation with National Competition Authorities and regulators. Enforcement by launching investigations on individual cases can lead to positive effects on competition in a given sector.

The Resolution calls on the Commission to increase efforts to guarantee the opening of the railway transport sector to fair competition (paragraphs 65-68). Strengthening the rail sector remains a key objective of the Commission – the creation of the Single European Area is a priority of the EU2020 strategy. To speed up rail liberalisation, the Commission is pursuing three complementary avenues: a better and clearer regulatory framework, greater rail system interoperability and more competition in the sector. While there are some indicators of growing competition in the sector, the Commission and the ECN agencies are pursuing a number of antitrust cases in the rail sector. In this respect, a positive example of efficient enforcement action can be reported from Germany, where, following the Commission's investigation, Deutsche Bahn proposed satisfactory commitments. These will enable the uptake of competition between electricity providers for supplying traction current to railway companies. Since traction current is an essential input for rail services, this will translate into more competition and better services on the rail transport markets themselves.
Concerning aviation, the Resolution encourages the Commission to investigate whether the designation of specific hub airports distort competition (paragraphs 69-71). The Commission is indeed aware that Air Service Agreements concluded between one given Member State and a third country may contain a number of provisions which are not competition friendly (limitation of number of airlines that can operate, limitation of airports that can be served, price or capacity restrictions). Over the years, under the responsibility of Vice-President Kallas and his predecessors, a large number of Air Service Agreements have been re-negotiated by Member States with a number of third countries around the world. This is a lengthy exercise, which involves the renegotiation of hundreds of ASAs, and which is still ongoing.

On the particular point of airport designation there is however no prospect to intervene on antitrust grounds. Articles 101 and 102 target the conduct of companies, while these restrictions directly derive from international agreements concluded between two States. Such agreements do not fall within the scope of Articles 101 and 102 as such.

In the automotive sector the Commission has uncovered extensive anti-competitive practices concerning the production of car parts. The investigation provides a good example of the strength of the leniency system. It destabilises cartels through the domino effect of individual cases. The first decision in the sector, which put an end to a cartel in the supply of wire harnesses, was adopted in July. The Commission continues to work on a series of other cases in the sector that is likely to lead to further decisions in the near future.

As regards energy policy, the Commission welcomes the energy-specific recommendations of the European Parliament (paragraphs 75-86), which recognise the importance of completing the internal energy market as a key contribution to keeping energy affordable for European citizens and businesses. In addition to continuing its enforcement of competition law in the energy sector, the Commission will also continue to effectively monitor and enforce EU energy law in order to ensure that Member States implement and apply such legislation, notably the Third Energy Package, in particular with a view to avoiding national measures that do not duly take into account the Internal Energy Market.

The Resolution calls on the Commission to investigate the so called “Monday effect” (paragraph 84). This is an alleged manipulation of petrol prices by companies depending on the specific day of the week. The Monday effect and asymmetric fuel price movements have been examined at national level by several National Competition Authorities (i.e. in Germany, Spain, Austria, Italy and the UK and – in the EEA – Norway). However, no national authority has been able to show that this effect or the "rockets and feathers" phenomenon are the result of anti-competitive practices. Due to the absence of clear indications of anti-competitive practices, the Commission has so far not investigated these particular phenomena. Given the differing national (or even regional) characteristics of the fuel retailing markets, National Competition Authorities are well placed to investigate possible anti-competitive practices concerning these markets. However, if justified by concrete evidence and circumstances, the Commission will not hesitate to investigate possible infringements of EU competition law on fuel retail markets.

At the same time, the Commission launched an investigation into the behaviour of companies active in, and providing services to, the crude oil, refined oil products and biofuel sectors, on 14 May 2013. The Commission investigation focuses on possible anti-competitive practices at wholesale level by a Price Reporting Agency and/or companies reporting to it, which may potentially harm final consumers.

The Commission is also currently analysing the functioning of the vehicle fuels market from a consumer perspective. The study, commissioned by DG SANCO, analyses vehicle fuel prices in 27 Member States of the European Union, Iceland, and Norway, notably for three days of the week.

In the Telecommunications sector the Commission shares the view of Parliament concerning the importance of access to broadband services (paragraphs 90-91). The revision of the Broadband Guidelines for State aid aims to support the development of broadband infrastructure in areas where this investment would not be commercially viable. In addition, the Guidelines ensure that such State-funded infrastructure is pro-competitive, by requiring that open access is granted to competitors.

The Commission continued to enforce the antitrust rules in the telecoms sector, as also requested by Parliament (paragraph 89). It imposed fines on Telefónica and on Portugal Telecom for their agreement not to compete in the Iberian telecommunications markets, which was in breach of Article 101 TFEU. This case is a good example of the Commission's tough stance against anti-competitive agreements having as their object or effect the fragmentation of the internal market along national borders.

The Commission welcomes Parliament's continued interest and support for enforcement action in technology markets. Preventing the abuse of standard essential patents will benefit European consumers and businesses. As regards its Google investigation, the Commission is examining whether Google's proposals are able to address the competition concerns that the Commission has expressed. The Commission will continue to use all its powers necessary to ensure full compliance with the competition rules.

The Resolution calls on the Commission to address State aid in professional football. (paragraphs 96-98). The Commission has taken a number of decisions in 2013 concerning State aid to football. There are also on-going investigations regarding football clubs. These cases can be divided into three categories: first, cases where football clubs ran into financial difficulties; second, infrastructure aid; third, tax aid, where the Commission is specifically looking at the special tax status of some football clubs in Member States.

The Commission welcomes the support of Parliament for its monitoring and enforcement action in the food chain (paragraphs 99-100).

Parliament has also recalled the importance of social aspects (paragraphs 101-108) and the importance for Member States and local authorities to preserve their freedom to decide on how social services are financed and organised. The Commission confirms, referring to social services, that it is for Member States to determine the scope and quality of Services of General Interest. The new rules on public procurement and concessions, adopted by the EP plenary on 15 January, maintain this full autonomy. Directives explicitly recall the freedom of public authorities to define what they consider as a public service (while respecting the Protocol 26 to the Treaty of Lisbon):

· Member States alone choose the mode of organisation of their public services. The decision to outsource these services rests with governments alone.

· Also, the rules on public procurement (and concessions) are applicable only in case of outsourcing of services (i.e. when the authority chooses not to provide the service itself and to entrust its execution to a third party against remuneration).

The Commission's role is restricted to ensuring that the public funds earmarked for public services are not misused.
------------

� Communication from the Commission on the application, from 1 August 2013, of State aid rules to support measures in favour of banks in the context of the financial crisis, OJ C 216, 30.7.2013, p. 1–15.





7

