Follow up to the European Parliament resolution on the European Retail Action Plan for the benefit of all actors, adopted by the Commission on 11 March 2014
1.
Rapporteur: Cornelis de JONG (GUE/NGL/NL)

2.
EP reference number: A7-0374/2013 / P7_TA-PROV(2013)0580

3.
Date of adoption of the Resolution: 11 December 2013

4.
Subject: The European Retail Action Plan for the Benefit of All Actors

5.
Competent Parliamentary Committee: Committee on the Internal Market and Consumer Protection (IMCO)

6.
Brief analysis/assessment of the Resolution and requests made in it:
The resolution:

1.  Welcomes the Commission's intention to set up a Group on Retail Competitiveness and calls on the Commission to take a holistic approach to retail and to ensure coherence and close coordination with other existing fora such as the yearly Retail Market Roundtable.

2. Calls on the Commission to swiftly review the forthcoming recommendations of the High Level Expert Group on Retail Competitiveness.

3. Calls on the Commission and Member States to give the highest political prominence to the retail sector as pillar of the Single Market and to lift obstacles hampering the start-up of businesses, development and continuity and making it difficult for retailers to fully benefit from the internal market. It also calls on the Commission to operate a zero-tolerance policy towards those Member States which fail to properly apply internal market rules.

4. Calls for the internal market scoreboard to be extended to cover the implementation of the Services Directive.

5. Encourages the Commission to set up an easily accessible database containing all EU and national labelling requirements.

6. Asks the Commission, when monitoring the implementation of its Action Plan, to pay particular attention to actions aimed at supporting the independent retailer.

7. Calls on the Commission to propose a strategy to prevent traders from adopting discriminatory policies in their e-commerce practices.

8. Urges the Commission to support Member States that already have transparent competitive and innovative payment systems and to use them as best practices in further developing a cheaper and fairer payments system market in Europe.

9. Requests that the Commission examines the ban on price-fixing mechanisms in franchise systems and the effects of long-term competition clauses, purchase options and the prohibition of multi-franchising, and to reconsider in this respect the current exemption from competition rules for contracting parties having a market share of less than 30 %. It also calls on the Commission to ensure the right of small suppliers to set up groups of producers without being penalised by national competition authorities, who have assessed the importance of these groups based on national production alone.

10. Asks the Commission and business federations, in connection with Unfair Trading Practices, to pursue a constructive and cross-sectorial dialogue in the existing fora, also including the annual Retail Market Roundtable and the Commission’s forthcoming Group on Retail Competitiveness. The resolution notes that issues regarding vertical trading relations also arise in connection with selective and exclusive distribution arrangements in the retail of branded goods and calls therefore on the Commission and Member States to safeguard the rights of those retailers and store owners with more limited bargaining power. The resolution also calls on the Commission to enforce current legislation on territorial supply constraints imposed by suppliers on their customers.

11. Calls on the Commission to review the practical effects of the voluntary initiative, including the enforcement of the principles of good practice, within one year of its entry into force. Parliament invites the Commission to examine the need for and the feasibility of an ombudsman or adjudicator, also examining whether such an office should have the power to take ex-officio action in the case of evidence-based UTPs.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
1. The Commission welcomes the European Parliament's support for the recently established High Level Group on Retail Competitiveness and, agrees on the need to have a close cooperation with other fora such as the yearly Retail Market Roundtable.

2. The Commission has started its follow up of the recommendations of the Expert Group on Retail Sector Innovation and will discuss the Expert Group's findings at the first meeting of the High Level Group on Retail Competitiveness.

3. The Commission welcomes and shares the Parliament's recognition of the importance of a better functioning Internal Market for the retail sector. The Commission has identified restrictions on the establishment of retail as important obstacles for economic operators. The Commission has already taken actions to improve the application of the freedom of establishment in this sector. It applies a zero tolerance policy in cases of non-compliance with unequivocal obligations that the Services Directive imposes on Member States. It has initiated a peer review exercise of rules governing retail establishment in the Member States to identify and disseminate the best practices of retail planning based on a better knowledge of the situation in Member States.

4. The Commission will assess the need for further transparency about the Services Directive in the context of the Single Market Scoreboard. The Scoreboard already covers pivotal information such as transposition, the number of infringements and EU Pilot cases broken down by sector thus covering the legislation of the services sector, including the Services Directive. Additionally, the last section of the Scoreboard shows the performance of the Points of Single Contact set up by the Services Directive.

5. The Commission has launched a feasibility study for setting up an easy accessible database containing all EU and national mandatory food labelling requirements. The results of the study are expected by the end of 2014.

6. The Commission's European Retail Action Plan emphasised the importance of SMEs for the retail sector, and a number of actions will be beneficial especially to SMEs, such as the study on setting up a database on mandatory food labelling requirements and addressing Unfair Trading Practices. The Commission agrees with the Parliament that the monitoring of implementation of this Action Plan has to pay particular attention to the actions aimed at supporting SMEs.

7. Concerning the strategy on preventing traders from adopting discriminatory policies in their e-commerce practices, the Commission would like to emphasize that its main objective, when it comes to the Digital Single Market and policies underpinning it, is to ensure that the online services and goods are accessible to consumers from all Member States. This is also reflected in the Commission Communication of 11 January 2012 on e-commerce, which lays down a coherent set of actions in that regard, and subsequent actions (e.g. proposal of the Commission on the Common European Sales Law; Article 20(2) guidelines (Commission Staff Working Document with a view to establishing guidance on the application of Article 20(2) of Directive 2006/123/EC on services in the internal market), etc.). The Commission, in close cooperation with competent authorities of Member States, works on the follow-up to the Article 20(2) guidelines in order to provide further guidance both to consumers when purchasing online and to businesses when selling online.

8. The Commission welcomes the Parliament's support on its Multi-Lateral Interchange Fees proposal. The Commission proposals on payments support Member States who already have transparent, competitive and innovative payment systems to continue to use them.

9. The Commission co-operates with national competition authorities in the European Competition Network. Inside this Network, the Commission is consulted on all competition cases applying Articles 101 and 102 TFEU. The Commission will pay extra attention to establish whether the application of the competition rules in general and in particular the application of Block Exemption Regulation 330/2010 – which was recently adopted after a full public consultation showing support from the various stakeholders including consumer associations, indicates that certain clauses in franchise contracts cause competition problems. In that context, also the likely negative and positive effects of vertical and horizontal price fixing in franchise networks will be investigated where necessitated by cases. If it is the case, and to the extent necessary, the Commission will take appropriate action to remedy any shortcomings in the application of EU competition policy towards franchising. The Commission pays full attention to ensure that cases dealt with by NCAs under Articles 101 and 102 take into account all the likely pro- and anti-competitive effects, thus ensuring a coherent application of Articles 101 and 102 inside the EU. Cooperation agreements of groups of suppliers will in particular be assessed in accordance with the recently adopted rules on horizontal cooperation: Block Exemption Regulations 1217/2010 and 1218/2010 and the Guidelines on the applicability of Article 101 TFEU to horizontal cooperation agreements.

10. The Commission intends to further explore the topic of territorial supply constraints and vertical constraints for retailers in selective distribution systems in 2014, by consulting stakeholders on alleged territorial supply constraints, with a view to deciding on possible next steps.

11. In the context of UTPs, the Commission closely monitors the uptake of the voluntary Supply Chain Initiative, established in the context of the High Level Forum for a Better Functioning Food Supply Chain. It is in particular assessing the functioning of the initiative, including its enforcement mechanisms. This analysis will consider possible complementary measures to strengthen the enforcement of the principles of good practice, such as establishing or make use of an independent body with the powers to launch ex-officio investigations.
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