SPECIAL LEGISLATIVE PROCEDURE - CONSULTATION
European Parliament legislative resolution on the proposal for a Council directive amending Directive 2011/16/EU as regards mandatory automatic exchange of information in the field of taxation
1.
Rapporteur: George Sabin CUTAŞ (S&D/RO)
2.
EP reference number: A7-0376/2013 / P7_TA-PROV(2013)0573
3.
Date of adoption of the resolution: 11 December 2013
4.
Subject: Mandatory automatic exchange of information
5.
Inter-institutional reference number: 2013/0188(CNS)
6.
Legal basis: Article 115 TFEU.
7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
8.
Commission’s position:
The main amendments are related to:
· the protection of personal data (amendments 6, 13, 16);
· the introduction of some flexibility in the obligation to exchange information automatically: possibility for Member States to either interpret under national laws the categories of income that would be subject to AEOI (amendments 12 and 17);
· the reference to the US FATCA legislation (which introduces compulsory exchange of information to non US banks on bank accounts of US residents) as a standard to be followed by the EU (amendments 2, 3, 4, 7 and 9).
1) The Commission cannot accept the proposed amendments 12 and 17. The Commission agrees that further definition of categories of income is needed. However, interpretation of categories of income covered by the scope of the directive should be made according to the OECD/G20 global standard of automatic exchange of information, and not to national law.
2) The Commission cannot accept the amendments on data protection (amendments 6, 13 and 16).
Although the Commission shares the concerns of the European Parliament on the need to ensure adequate protection of personal data, the Commission does not consider it necessary to overload the legal text with references on EU data protection rules. These amendments are not necessary, as the question of data protection is already tackled by Directive 2011/16 and notably Recital 27 and Article 25 which are applicable to the current proposal.
3) The Commission can partially accept in principle the amendments related to evolution at international level but would recommend referring to the emerging OECD/G20 global standard on automatic exchange of information instead of US FATCA (amendments 2, 3, 4, 7 and 9).
4) The Commission can accept in principle amendments 5, 10 and 23 and will defend their spirit during the negotiations in Council.
5) The Commission can partially accept the other (minor) amendments for the following reasons:
Amendment 1: the Commission generally shares the views expressed in this recital but draws attention to the fact that aggressive tax planning is not within the scope of the proposal and that the fight against tax fraud and tax evasion is a general issue that goes beyond times of crisis and should be tackled on a permanent basis.

Amendment 11: The Commission agrees with the main part of the amendment but cannot agree with the last sentence, which is totally inappropriate in a recital for a Directive.

6) The Commission cannot accept the following (minor) amendments for the following reasons:

Amendments 15 and 21: These provisions do not bring added value to the existing national legal framework.

Amendments 18 and 24: The Commission will collect statistical data on a yearly basis in view of producing a report every five years to the European Parliament and the Council on the application of the Directive. The Commission does not consider it proportionate to commit sharing with the EP statistical data on an annual basis. The Commission remains of course open to a constructive dialogue and ad-hoc reporting to ECON.

Amendment 19: The reference to the Council only reflects the fact that Article 115 TFEU provides for the adoption of the relevant acts (such as the present Directive) by the Council. The Commission remains of course open to a constructive dialogue and ad-hoc reporting to the ECON Committee. The Commission should not be restricted in its ability to present a proposal both on the categories, which should not be specified to cover an as wide as possible range of items, and the conditions laid down in paragraph 1.

Amendment 22: The Commission supports the political message behind this amendment. However, according to the Treaties, Member States are and remain to be allowed to negotiate bilateral agreements with third countries on matters that are not covered by the EU legislation.

Amendment 25: The proposed amendment is not in line with Directive 95/46/EC, which does not refer to specific extent.

Amendment 31: This provision is simply not applicable as exchange of information normally takes place within 6 months after the end of the tax year during which the information is available. This means that information on income earned in 2014 for example will be available to the sending Member State in 2015 (as the employers will communicate this usually by the end of the first quarter of 2015) and the automatic exchange of information concretely takes place only by 30.6.2016 (after validation by the sending Member State). As such, it will be impossible to report on transparency within 12 months of the entry into force, which would be in the above mentioned example on 1.1.2014. This being said, there are already 2 provisions (articles 8(5) and 27) asking the Commission to report on the functioning respectively on (i) the automatic exchange of information before 1.7.2017 and (ii) the Directive as a whole 5 years after 1.1.2013. The Commission will cover all relevant aspects including data protection and transparency and, if deemed appropriate, it will submit proposals to improve the situation.

9.
Outlook for amendment of the proposal: The Commission will not table a modified proposal. It will raise (parts of) European Parliament amendments that are acceptable during the negotiations in Council.
10.
Outlook for the adoption of the proposal: The European Council of 19 December has called on the ECOFIN Council to reach unanimous political agreement on the Directive on administrative cooperation in early 2014.
