ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a Directive of the European Parliament and of the Council on the protection of individuals with regard to the processing of personal data by competent authorities for the purposes of prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties, and the free movement of such data
1.
Rapporteur: Dimitrios DROUTSAS (S&D/EL)

2.
EP reference number: A7-0403/2013 / P7_TA-PROV(2014)0219

3.
Date of adoption of the resolution: 12 March 2014

4.
Subject: Protection of personal data for Police and Criminal Justice Authorities

5.
Interinstitutional reference number: 2012/0010(COD)

6.
Legal basis: Article 16 of the Treaty on the Functioning of the EU

7.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

8.
Commission's position: The Commission can accept some amendments either:

· directly (amendments 5, 105, 107, 116, 117, 119);

· in principle (amendments 2, 4, 9, 11, 15, 21, 23, 26, 27, 28, 29, 30, 42, 43, 44, 45, 46, 48, 49, 55, 59, 72, 84, 94, 100, 103, 108, 112, 113, 115, 118);

· partly only under certain conditions (amendments 1, 3, 7, 8, 10, 12, 13, 14, 16, 17, 18, 19, 20, 22, 24, 25, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 50, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 85, 86, 87, 88, 89, 90, 91, 92, 93, 95, 96, 97, 98, 99, 101, 102, 106, 109, 110, 111, 114, 120, 121, 122, 124, 125); or

· subject to rewording (amendments 26, 47, 104).

These amendments are in line with the policy objectives pursued by the Commission proposal.

In contrast, the Commission cannot accept amendments 6, 51, 52, 53, 54, 56, 57, 58, 123.

The reasons for the Commission's position are set forth hereunder.

Amendments related to the material scope of the instrument

The Commission proposal covers both cross-border and domestic processing of personal data by Member States police and criminal justice authorities for the purposes of prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties.
The European Parliament supports the inclusion of domestic processing in the scope of application of the Directive, takes the view that the Directive provides for minimum harmonisation, and allows Member States to set higher standards, whilst preserving the principle of free movement of personal data (in particular amendment 59).
A “minimum harmonisation” approach, where the scope extends to domestic processing by police and criminal justice authorities, can ensure a high and meaningful level protection of individuals’ personal data and at the same time guarantee effective law enforcement. A Directive that allows Member States to provide for specific conditions beyond the minimum standards is therefore acceptable. However, such an approach should not put into question the general principle of free flow of personal data in the Union processed for the purposes of prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties, based on mutual trust and effective co-ordination between competent authorities.

The Commission proposal also provides, as regards the material scope, for its non-application to processing activities by Union institutions, bodies and agencies.

The European Parliament's resolution envisages that the non-application to processing activities by Union institutions, bodies and agencies is removed and that Regulation (EC) No 45/2001 of the European Parliament and of the Council and specific legal instruments applicable to Union agencies, bodies or offices should be brought in line with the Police and Criminal Justice Authorities Directive and applied in accordance with this Directive (amendments 6 and 60). The European Parliament's resolution also requests the Commission to present, two years after entry into force of the Directive, a proposal for the revision of the legal framework applicable to the processing of personal data by Union institutions, bodies, offices and agencies, for the purposes of prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties (amendments 56 and 125).

There can be no enlargement of the scope of this Directive to the EU institutions, since the processing by EU institutions, bodies, office and agencies is governed by Regulation (EC) No 45/2001. In its 2010 and 2012 Communications, the Commission had indicated that the reform of the EU data protection framework will include, at a later stage, amendments to align specific and sectoral instruments, for example Regulation (EC) No 45/2001. To this end, the Commission issued a political declaration at the 2013 June JHA Council, committing to present a proposal to align Regulation (EC) No 45/2001 with the data protection reform package in due course, in order to permit the simultaneous entry into application of the General Data Protection Regulation, the Directive and the revised Regulation (EC) No 45/2001. . Equally, the Commission cannot accept any text according to which it would be obliged to present a proposal, since this would encroach on the Commission’s right of initiative.

i. Amendments affecting the conduct of criminal investigations

The European Parliament's resolution introduces wording enhancing the level of prescriptiveness for competent authorities (amendments 62, 65, 66, 67, 69, 71). 

These changes should not risk to hamper effective law enforcement activities, such as identifying perpetrators who are not yet identified but who may have left traces, and to gather sufficient information about the circumstances of the case. Their implications for the operational effectiveness of law enforcement work must be further considered.

ii. Amendment related to access to data initially processed for  purposes other than the prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties

The European Parliament's resolution introduces a new provision on access to data initially processed for purposes other than the prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties (amendment 63).

The interactions of this amendment with the general principles for data processing could be a potential source of confusion. Nothing in the Directive, including such a provision, should have or risk having the effect of prohibiting lawful access by competent law enforcement authorities to PNR, TFTP or other relevant personal data as provided for under international agreements concluded by the Union or other existing or proposed legal instruments.
iii. Amendments related to international transfers

The European Parliament's resolution introduces an introductory provision listing all ensuing legal provisions for transfers with further specifications (amendment 96).
This change needs careful reflection in the light of possible consequences on international agreements or other EU existing or proposed legal instruments, as it should not have or risk having the effect of prohibiting lawful transfers to third countries' competent law enforcement authorities of PNR, TFTP, or other relevant personal as provided for under international agreements concluded by the Union.

The European Parliament's resolution provides that in cases where controllers or processors are confronted with conflicting compliance requirements between the jurisdiction of the Union and that of a third country, the Commission should seek to clarify the jurisdictional conflict with the third country in question (amendment 102).

The amendment creates confusion as to the role of the Commission under the Treaties and the Directive.
iv. Amendment related to the transmission of personal data to other non-law enforcement parties

The European Parliament's resolution introduces wording related to the transmission of personal data to other non-law enforcement parties (amendment 121).

This builds on Article 14 of the Framework Decision 2008/977/JHA. However, the interaction with the general principles of this Directive must be further clarified. The amendment should also be further clarified, in particular as it should not adversely affect or risk adversely affecting law enforcement capabilities to engage with private partners in case of child abuse or other serious crime where such cooperation is essential to safeguard the interests of the victims and respect the rights of the child as required by Article 24 of the EU Charter, and Article 5(3) of the EU Charter on the prohibition of human trafficking.

Amendments related to delegated and implementing acts
The Commission proposal foresees the possibility for the Commission to adopt, under certain provisions of the proposed Directive, implementing or delegated acts.

The European Parliament's resolution operates, for certain provisions, a switch between implementing and delegated acts or foresees the compulsory consultation of the European Data Protection Board (amendments 51, 52, 53 and 54).

The choice of the Commission empowerments to be issued must rest on objective criteria and be in line with Articles 290 and 291 TFEU, in particular for adequacy findings which are currently adopted in Comitology procedure.

Amendments related to the addressees of the Directive and to its Schengen relevance

The European Parliament's resolution provides that not only international agreements concluded by Member States prior to the entry into force of the Directive should be amended in line with the Directive, but also international agreements concluded by the Union (amendment 57). The European Parliament's resolution also foresees the deletion of the part of the recital pertaining to the position of Denmark according to which Denmark shall decide within six months after adoption of the Directive whether it will implement it in its national law in accordance with its respective Protocol (amendment 58).

The Commission recalls that Directives are addressed to Member States and thus the reference to the amendment of international agreements concluded by the Union is not required in this framework. It must also be underlined that the Police and Criminal Justice Authorities Directive builds upon the Schengen acquis with the necessary implications for Denmark under its respective Protocols.

9.
Outlook for amendment of the proposal: The Commission will consider in due course the appropriateness of taking into account those amendments of the Parliament which it can accept, taking into account the evolution of discussions on the proposal within the Council so as to enable the institutions to reach an agreement on the future instrument.
10.
Outlook for the adoption of Council's position: An adoption of the Council's position is not expected before the end of the current term of the European Parliament. The Council is not expected to accept all the amendments of the European Parliament.
