Follow up to the European Parliament resolution on the food crisis, fraud in the food chain and the control thereof, adopted by the Commission on 2 April 2014
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6.
Brief analysis/assessment of the resolution and requests made in it:

The resolution welcomes the actions taken by the Commission from March 2013 in the wake of the horsemeat scandal and recommends further initiatives to tackle more broadly the issue of food fraud.

The resolution stresses the need to introduce a definition of food fraud in the EU legislation and to strengthen the focus of official controls on food fraud. It recommends in particular that the competent authorities in charge of official controls along the food chain develop a policing approach and carry out risk-based controls on the basis of risk profiles and vulnerability assessments. It calls on the enlargement of the focus of FVO audits to include food fraud. It also urges the Commission and Member States to further stimulate research to develop new technologies and methods used to detect food fraud.

The resolution considers valuable that, in addition to official controls, the food industry and food operators set up self-monitoring product integrity checks and other actions to guarantee the integrity of food products. It insists on the food business operators' responsibility and calls for their legal obligation to report to competent authorities about the incidence of food fraud cases.

The resolution calls on the Commission to improve the coordination among the competent European bodies as well as the cooperation between the Member States. It welcomes the Commission's decision to step up its efforts in this field, and supports the intention to put in place an electronic system to enable the rapid exchange of information between Member States and the Commission.

The resolution considers that the penalties for food fraud should be at least twice the estimated amount of the economic advantage sought through the fraudulent activity. It also suggests that the Member States should set even higher penalties, including criminal law penalties, when public health is deliberately endangered or for frauds involving products aimed at vulnerable consumers.

Moreover, the resolution invites the Commission to submit as soon as possible its report on mandatory origin labelling for meat used as an ingredient accompanied with a legislative proposal making the indication of the origin of meat in processed foods mandatory.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

· "… calls on the Commission and the Member States to collect data systematically on fraud cases and to exchange best practices for identifying and combating food fraud"; (paragraph 4)
The EU Food Fraud Network (FFN) created after the horsemeat scandal comprises the national food fraud contacts designated by the 28 EU Member States and the Commission (Directorate-General for Health and Consumers). The FFN allows, when necessary, swift and efficient cross-border administrative assistance and cooperation in cases that relate to economically motivated violations of food law requirements. The Commission is currently setting up for this FFN working methods that will facilitate the collection of data on those violations.

Concerning the exchange of best practices, the Commission has already planned for 2014-2015 ten specialised training sessions in the framework of the Better Training for Safer Food (BTSF) strategy. They will be offered to approximately 300 national food inspectors, police, customs and judicial officers. They will concern new investigation and control techniques for fraudulent practices, and new control techniques adjusted to the needs of Internet sales.

· "… stresses the need to adopt swiftly a harmonised definition at EU level, based on discussions with Member States, relevant stakeholders and experts, including elements such as non-compliance with food law and/or misleading the consumer (including the omission of product information), intent and potential financial gain and/or competitive advantage"; (paragraph 5)

There are currently no harmonised definition of food fraud in the EU legislation and no harmonised penalties. However, it is important to note that, even if no full harmonisation is available as regards the characterisation of the violation (as criminal or otherwise) and the type and level of the penalties applied, a comprehensive legal framework exists at EU level. It requires Member States’ competent authorities to perform official control along the agri-food chain with the aim of identifying non-compliances with food law requirements, and to assist each other in the course of their enforcement activities should the cross-border nature of the violation so require. The Food Fraud Network is working with a view of ensuring that the powerful tools of control and of cross-border cooperation between its members are used to the full of their potential.

Moreover, a study will be launched in 2014 to look at whether the features of the current legislative framework are appropriate to the fight against fraudulent practices along the food chain. The study will also seek to ascertain whether the lack of a harmonised definition of food fraud and of harmonised penalties is adversely impacting on the enforcement of agri-food chain requirements.

· "Calls on the Commission to enlarge the focus of FVO audits to include food fraud; considers that the FVO and Member States should make use of regular, independent and mandatory unannounced inspections in identifying intentional violations to ensure adherence to the highest standards of food safety; believes that it is important to have a transparent approach to the way in which official controls and inspections are carried out and to make public the reports and outcomes of controls and inspections regarding food operators in order to restore and maintain consumer confidence"; (paragraph 17)

The FVO is responsible for ensuring that Member States and third countries exporting to the EU meet with their legal obligations. It assesses whether the controls in place to verify compliance with EU agri-food chain rules deliver effectively and allow proper enforcement. FVO's audit activities contribute therefore through the identification of potential weak spots in official controls along the food chain, and/ or in the governing legal framework, which may provide opportunities for intentional and economically motivated violations to occur. This was how, prior to the horsemeat scandal, FVO reports already pointed to significant weaknesses in the horsemeat production chain. The FVO is, of course and for these reasons, also closely involved in the work that the Commission’s Directorate General for Health and Consumers is pursuing in this area.

As regards unannounced inspections in establishments in Member States, the Commission underlines that the legislation governing food safety and quality does not mandate its services to carry out the kind of inspections that the resolution calls for. This limitation is fully consistent with FVO's role to carry out audits of the performance of Member States' competent authorities, not of individual food business operators. Not only do the Member States' services have such powers of investigation, they are also much better placed – on the basis of their on-the-ground knowledge and the specific intelligence required for this kind of activity – to target such inspections.

The Member States' official controls to verify compliance with agri-food chain rules in establishments are as a rule carried out without prior warning except when necessary (Regulation (EC) No 882/2004). The proposal to review this Regulation adopted on 6 May 2013, currently before the co-legislator, reiterates that principle while also requiring that the competent authorities perform on a regular basis controls directed at identifying intentional violations.

· "Calls for greater awareness and improved monitoring of business-to-business and business-to-consumer labelling of frozen foods; calls on the Commission to present a proposal on the obligatory labelling of meat and fish which indicates whether the products have been frozen, how many times they have been frozen and for how long"; (paragraph 37)
Regulation (EU) No 1169/2011 on food information to consumers already requests the name of the food to include or be accompanied by particulars as to the physical condition of the food or the specific treatment which it has undergone, such as refrozen, freeze-dried, quick-frozen, in all cases where omission of such information could mislead the purchaser.

The date of freezing has also to be labelled for frozen meat, frozen meat preparations and frozen unprocessed fishery products. In the case of foods that have been frozen before sale and which are sold defrosted, the name of the food shall be accompanied by the designation "defrosted".

Given these provisions, which will enter into force on 13 December 2014, and the long debate that preceded their adoption, the Commission does not intend to propose new measures on this issue in a near future.

· "Recalls, furthermore, that Parliament has previously called for origin labelling for meat in processed foods, and that the Commission is working on a report on mandatory origin labelling for meat used as an ingredient; urges the Commission to present swiftly its report and follow up with legislative proposals making the indication of the origin of meat in processed foods mandatory, while taking into account its impact assessments and avoiding excessive costs and administrative burdens"; (paragraph 41)

On 17 December 2013 the Commission adopted a Report to the European Parliament and the Council regarding the mandatory indication of the country of origin or place of provenance for meat used as an ingredient. It is accompanied by a Commission Staff Working Document, which provides detailed information underpinning the conclusions set out in the report.

The Report provides data on the consumers' expectations and their willingness to pay to get information on the origin of meat used as an ingredient. The purpose of this Report is to launch an informed debate on the possibility to extend mandatory origin labelling for meat used as an ingredient. If, following this debate, new measures introducing mandatory origin labelling for meat used as an ingredient are considered necessary, they will be preceded by an impact assessment.

· "Calls on the Commission to put forward legislative proposals, pursuant to Regulation (EU) No 1151/2012 on quality schemes for agricultural products and foodstuffs, for a "local marketing and direct sales" label to help promote the markets concerned and help farmers in adding value to their produce"; (paragraph 51)

In December 2013 the Commission presented the Report to the European Parliament and the Council on the case for a local farming and direct sales labelling scheme, accompanied by the Commission Staff Working Document on various aspects of short food supply chains. These documents are the result of examination of the situation of local farming and short food supply chains, of their challenges and tools that exist at EU level to support their development, as well as of possibilities for labelling of local products.

In the Report, the Commission called on the Parliament and the Council, Member States and regions to reflect whether existing policy tools and measures are appropriate. Based on the conclusions of this reflection, the Commission may decide on additional measures, including legislative proposals, notably in the field of labelling of products subject to local farming and direct sales.

· "Urges for the improvement of coordination and communication between the national authorities responsible for investigating food fraud, thereby helping Member States to step up their efforts to combat this problem; calls, therefore, on the Commission, as a matter of urgency, to put in place an electronic system, based on the existing Rapid Alert System for Food and Feed (RASFF) as the Commission has suggested, to enable the rapid exchange of information between Member States and the Commission in cases of food fraud …"; (paragraph 57)

The horsemeat crisis has confirmed the need to improve cooperation among national enforcement authorities in order to effectively tackle fraudulent cross-border activities. It has also highlighted the need to mobilise in anti-food fraud activities not only food inspection services but also other law enforcement agencies (e.g. police, customs) and judicial authorities.

This strengthened cooperation between competent authorities of the Member States is one of the main purposes of the EU Food Fraud Network. The Commission is currently working on the development of a dedicated IT tool, similar to the RASFF, to ensure a secure exchange of data. The entry into force is expected for 2014.

· "Calls on the Commission to collect data from the Member States and to report on the different regimes in the Member States as regards the type and level of sanctions for food fraud offences and the functioning of the sanction regimes"; (paragraph 66)

The above-mentioned study concerning the definition of food fraud to be commissioned this year will, in addition, examine the penalty system in place in the Member States. The conclusions will feed the discussion on the proposal adopted on 6 May 2013 to review the current Regulation on official controls, which includes a provision requiring financial penalties provided for cases of such intentional violations to be set at amounts which offset the economic advantage sought through the violation, so as to ensure the dissuasive character of the sanction.
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