ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a Regulation of the European Parliament and of the Council amending Council Regulation (EC) No 1346/2000 on insolvency proceedings
1.
Rapporteur: Klaus-Heiner LEHNE (EPP/DE)

2.
EP reference number: A7-0481/2013 / P7_TA-PROV(2014)0093

3.
Date of adoption of the resolution: 5 February 2014

4.
Subject: Civil judicial cooperation – insolvency proceedings

5.
Interinstitutional reference number: 2012/0360(COD)

6.
Legal basis: Article 81 TFEU

7.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

8.
Commission's position:
The Commission can accept most of the amendments of the European Parliament, either fully (amendments 1, 2, 6, 7, 8, 17, 18, 20, 23, 24, 25, 28, 29, 30, 33, 34, 36, 42, 52, 53, 68, 69), in principle (amendments 13, 14, 21, 32, 38, 39, 40, 47, 48, 49, 50, 51, 54, 55, 56, 67) or subject to rewording (12, 15, 16, 41, 43, 59, 66). These amendments are in line with the policy objectives pursued by the Commission's proposal.

By contrast, the Commission cannot accept amendments 3, 4, 5, 22, 27, 31, 46 while amendments 9, 10, 11, 26, 35, 37, 44, 45, 57, 58, 60, 61, 62, 63, 64, 65 are acceptable only under certain conditions. The Commission cannot accept these amendments for the following reasons:

1. Out-of-court proceedings (Amendments 3, 4, 31): The European Parliament's resolution limits the definition of court to the judicial bodies of Member States, thereby excluding the possibility to open insolvency proceedings without court intervention. These amendments have the effect to exclude so called 'out-of-court' procedures from the scope of the revised Regulation. The Commission cannot accept these amendments because they would constitute a step backwards from the status quo and run counter to the Commission's policy of promoting rescue and second chance. At least two out-of-court procedures (the UK Company Voluntary Arrangement and out-of-court administration) are covered by the scope of the existing Regulation. The Commission is not aware that the inclusion of these procedures has caused any problems in the past ten years. On the contrary, these procedures encourage early restructuring and reduce costs compared to in-court procedures and are therefore fully in line with the Commission's aim to promote a rescue culture in the EU.

2. Synthetic secondary proceedings (Amendments 43, 44, 45, 46): The Commission's proposal introduces a mechanism according to which the insolvency practitioner in the main proceedings can prevent the opening of secondary proceedings by giving the local creditors a unilateral undertaking that the distribution and priority rights which these creditors would have if secondary proceedings were opened will be respected in the main proceedings (so called 'synthetic secondary proceedings'). The resolution of the European Parliament supports the idea in general but introduces additional conditions for the insolvency administrator’s undertaking and additional remedies for local creditors. The resolution also introduces a 'trustee' for the protection of the local creditors, who could be appointed by the court seized with the request to open secondary proceedings and who would have certain limited powers safeguarding the implementation of the undertaking of the insolvency practitioner in the main proceedings. The Commission is generally open to adding more detail to the provisions concerning synthetic secondary proceedings, provided they are feasible in practice and do not make the procedure too cumbersome and expensive. Some of the above-mentioned amendments will need to be revisited in order to ensure that the procedure remains sufficiently attractive to be used in practice. The Commission notably has misgivings about the possibility to nominate a local trustee (amendment 46). The Commission is concerned that the potential interference of the trustee with the restructuring efforts of the insolvency practitioner and the costs for his appointment would significantly reduce the attractiveness of synthetic secondary proceedings in practice.

3. Suspect period: Amendment 27 of the parliamentary resolution introduces a three months period prior to insolvency within which jurisdiction for opening insolvency proceedings would remain in the Member State of the company’s previous location (“suspect period”). The aim of this amendment is to reduce abusive forum shopping. The Commission does not consider the introduction of such a period to be necessary nor appropriate to achieve that goal. Firstly, a three-month period prior to the opening of proceedings would not create a serious obstacle to an individual or a company which wants to relocate its COMI to another jurisdiction in order to benefit from a more advantageous insolvency regime; it could easily be circumvented. Secondly, the suspect period creates an additional burden for the courts which have to determine jurisdiction because it is more cumbersome to determine where a debtor's COMI was located at a precise moment in the past than where it is located at present. This question may trigger additional unnecessary litigation. The additional time required to make this assessment risks to delay the decision opening insolvency proceedings to the detriment of the debtor and/or his creditors. Thirdly, as regards companies, the introduction of a suspect period would be arbitrary and unduly interfere with companies' freedom of establishment. Moreover, the relocation of companies prior to insolvency typically occurs with the consent of the creditors and is therefore not per se abusive. Therefore the Commission cannot accept the amendment of the European Parliament on this point.

4. Group coordination proceedings (amendments 9-11, 26, 57, 58, 60-65): With regard to the issue of group insolvency, the resolution of the European Parliament introduces the possibility of group coordination proceedings and provides for the appointment of a group coordinator who would have the task to propose a coordinated restructuring plan for the group. This differs from the Commission's proposal which envisaged giving every insolvency practitioner appointed in insolvency proceedings relating to a member of a group of companies procedural standing to propose a restructuring plan in proceedings relating to members of the same group of companies ("mutual standing rule"). The Commission is not opposed in principle to such a procedure but has two main problems with the text of the European Parliament: First, the proposed procedure is quite heavy (notably because it requires the coordinating court to approve the restructuring plan) and would create additional costs and delays. Second, the criteria for determining the competent court ("crucial group functions"; "most crucial group functions") are rather vague, thereby making it difficult to determine jurisdiction for the opening of group coordination proceedings. Nevertheless, the Commission remains at this stage open for discussion on this point. Certain improvements of the drafting might make the text acceptable for the Commission.

5. Actions closely linked to insolvency proceedings: The Commission cannot support amendment 22 of the resolution introducing a definition of 'actions deriving directly from the insolvency'. While the Commission shares the aim of the European Parliament to give legal practitioners better guidance on this concept, the Commission believes that it is not feasible to reach agreement on a definition of these actions in the Council due to the widely diverging views of Member States on this issue. Moreover, the Commission considers the definition proposed by Parliament as too restrictive. Consequently, the Commission prefers to provide a non-exhaustive list of examples in a recital.

6. Future harmonisation: The resolution of the European Parliament adds a sentence to recital (11) of the Regulation, according to which "further harmonisation measures should also introduce preferential rights of employees" (amendment 5). In the Commission's view it does not seem appropriate to include such policy statements in the recitals to a legislative instrument which is not addressing these issues itself.

7. Inclusion of consumer insolvency proceedings in the register: In relation to the scope of the interconnection of national insolvency registers the European Parliament's resolution includes insolvency proceedings for debtors not exercising a business or professional activity (consumers) in the scope of the interconnectivity system (amendment 37). The Commission can accept this amendment but only subject to certain conditions. Notably, the interconnection of national insolvency registers needs to be carried out in a way which strikes an appropriate balance between the need for transparency of insolvency proceedings and the need to protect personal data. In order to ensure the conformity of the interconnectivity with the data protection legislation, the Regulation should allow Member States to establish adequate safeguards for access to information on consumer debtors, provided that this does not create an excessive burden for the creditors.

9.
Outlook for amendment of the proposal: With a view to supporting rapid progress in the Council, the Commission intends to draw the Council's attention to the Commission's position on Parliament's first reading amendments orally.
10.
Outlook for the adoption of Council's position: General approach in the Council is expected in June 2014. The Council is not expected to accept all the amendments of the European Parliament.

