ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a Regulation of the European Parliament and of the Council on promoting the free movement of citizens and businesses by simplifying the acceptance of certain public documents in the European Union and amending Regulation (EU) No 1024/2012

1.
Rapporteur: Bernhard RAPKAY (S&D/DE)

2.
EP reference number: A7-0017/2014 / P7_TA-PROV(2014)0054

3.
Date of adoption of the resolution: 4 February 2014

4.
Subject: Public documents

5.
Interinstitutional reference number: 2013/0119(COD)

6.
Legal basis: Articles 21.1 and 114 of the Treaty on the Functioning of the EU

7.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

8.
Commission's position:
The Commission can accept some amendments either directly (amendment 4), in principle (amendments 3 (part of it), 7, 8, 11, 12, 13, 16, 17, 18, 20, 22, 25, 27, 29, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 44, 45, 46, 47, 48, 49), or subject to rewording (amendment 5). These amendments are in line with the policy objectives pursued by the Commission proposal.

In contrast, the Commission cannot accept amendments 1, 2, 3 (part of it), 6, 9, 14, 19, 21, 23, 24, 26, 28, 30, 31, and 43 and can only accept amendments 15 and 32 under certain conditions.

The reasons for the Commission's position are set forth hereunder.

Scope

The Commission proposal exempts public documents falling under one of the 12 categories included in the proposal's scope from the apostille and, under certain conditions, from the obligation to provide certified copies and certified translations.

The European Parliament's resolution extends the scope of the Commission's proposal (amendments 8, 11) to cover additional categories of public documents (for example, educational records, disabilities, tax obligations, social insurance entitlements, electoral rights, immigration status) and includes public documents issued by EU authorities (amendments 8, 11, 12, 13). The Commission is open to enlarging the proposal's scope to include additional categories of public documents.

However, the European Parliament's resolution (amendments 2 and 3 – second part) excludes from the scope of the proposal "documents that contain an agreement between two or more parties", which means "authenticated or certified documents that reflect an agreement (i.e. contracts, deeds, articles of association)". Documents that contain an agreement between two or more parties are typically authenticated by notaries (authentic instruments) and often cover real estate and company-related matters. It must be noted that notarial acts are expressly covered by both the 1961 Hague Convention abolishing legalisation for foreign public documents (the apostille Convention) and the 1987 Convention abolishing the apostille among Member States (signed by all Member States although currently only applicable among six of them). The exclusion of these authentic instruments from the scope of the proposal would result in an indirect exclusion of a significant number of public documents concerning real estate and company-related issues. This would eliminate an essential part of the Justice for Growth element of the proposal as it would hamper businesses' freedom of establishment and freedom to provide services. Therefore, amendments 2 and 3-second part should be deleted.

Certified copies

The Commission's proposal allows the use of a plain copy of a public document if presented together with its original. In such cases the authorities of other Member States must accept the copy without certification. According to the European Parliament's amendment 17, in case of reasonable doubt about the authenticity of an uncertified copy, or if the uncertified copy is to be used to make an entry in a public register which may trigger the financial liability of a Member State, the receiving authority may require the original or a certified copy.

While simplifying formalities for citizens and businesses, amendment 17 aims to ensure legal certainty and to limit the financial liability of the receiving authority (for example, land or business registries). This amendment can therefore be accepted by the Commission in principle.

Certified translations

The European Parliament's amendment 18 maintains the principle that authorities must accept non-certified translations of public documents issued in other Member States. However, derogating from that principle, the Parliament's resolution provides for the possibility that authorities may request a certified translation of complex public documents in the areas of real estate and legal status and representation of companies and other undertakings. This is linked to the objective of ensuring reliable entries in public registers (for example land or business registers) for which the State is financially liable in a number of Member States. In respect of other kinds of public documents and in case of doubt as to the correctness or quality of the translation of a public document presented to it by a citizen, the authority may commission a certified or official translation of the document. If there are substantial differences between the certified or official translation and the translation presented by the citizen, the authority may request the citizen to reimburse the costs of the (certified or official) translation.

The Commission can endorse amendment 18 as a balanced solution that takes into account both cutting red tape for citizens and businesses and ensuring legal certainty in respect of complex public documents.

The Internal Market Information System ("IMI")
In order to fight against fraud, the Commission proposal introduces a system of administrative cooperation between Member States based on the IMI to check the authenticity of a public document in case of reasonable doubt. IMI is already used by Member States under other EU instruments.

The European Parliament's amendment 19 intends to include uncertified copies of public documents in IMI for the verification of the authenticity of such copies in case of reasonable doubt. However, the burden that would be placed on the IMI system and Member State authorities if the authenticity of uncertified copies could be checked through IMI would not be proportionate to the aim of simplifying formalities for citizens and companies by allowing uncertified copies. The Commission cannot therefore accept this amendment.

EU multilingual standard forms
The Commission proposal introduces five optional Union multilingual standard forms concerning certain civil status documents (birth, death, marriage, registered partnership) and the legal status and representation of a company or other undertaking. Although EU multilingual standard forms will not be mandatory, when used they will have the same formal evidentiary value as the equivalent domestic public documents and will eliminate any remaining translation requirements.

The European Parliament's amendments 37, 38, 39, 40, 43, 44, 45, 46, 47, 48, 49 add 11 EU multilingual standard forms in the following areas: name, descent, adoption, non‑married status, divorce, dissolution of partnership, citizenship and nationality, absence of a criminal record, residence, educational record and disability. With the exception of amendment 43, these amendments can be accepted in principle by the Commission as they are in line with the initial objectives of the proposal and would bring additional benefits to citizens and businesses. Amendment 43, however, is not acceptable as Council regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000 (the so-called Brussels IIa Regulation) already provides for uniform forms relating to divorce as well as specific rules to update the civil‑status records of a Member State on the basis of a judgment relating to divorce, legal separation or marriage annulment given in another Member State. Amendment 43 would thus be redundant and could lead to confusion.

9.
Outlook for amendment of the proposal: The Commission will consider in due course the appropriateness of taking into account those amendments of the Parliament which it can accept, taking into account the evolution of discussions on the proposal within the Council so as to enable the institutions to reach an agreement on the future instrument.

10.
Outlook for the adoption of Council's position: An adoption of the Council's position is not expected before the end of the current term of the European Parliament. The Council is not expected to accept all the amendments of the European Parliament.

