ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a Regulation of the European Parliament and of the Council amending Regulation (EC) No 1370/2007 concerning the opening of the market for domestic passenger transport services by rail
1.
Rapporteur: Mathieu GROSCH (EPP/BE)

2.
EP reference number: A7-0034/2014 / P7_TA-PROV(2014)0148

3.
Date of adoption of the resolution: 26 February 2014

4.
Subject: Opening of the rail passenger market

5.
Interinstitutional reference number: 2013/0028(COD)

6.
Legal basis: Article 91 of the Treaty

7.
Competent Parliamentary Committee: Committee on Transport and Tourism (TRAN)

8.
Commission's position:
Acceptable amendments:

Amendments 5, 7, 9, 64, 65, 16, 67, 21, 22, 23, 26, 27, 28, 29, 31, 35, 39, 43, 44, 48, 63, 53, 54, 55, 56, 60 are acceptable as they reinforce the legal framework for the provision of public passenger transport services or clarify the text of the proposed provisions.

Amendments acceptable in principle but subject to redrafting:

Amendment 1: it should be spelled out that lessons should be learned also from Member States policy.

Amendment 2: it should be added that rail transport can develop its potential, if there is further integration of the rail transport market.

Amendment 6: it should be added that passenger transport services should maintain or even improve their efficient functioning.

Amendments 8, 38: Competent authorities deciding in a discretionary manner whether routes are designated for open access or operations under public service obligations (PSO) would not be compliant with Directive 2012/34/EU. The text should rather refer to a publication of routes/services that the competent authorities intend to put under PSO.

Amendment 10: The term "…under-compensation, caused by the substance of the public service obligations…" needs to be clarified.

Amendment 12: Drafting of the last sentence has to be clarified.

Amendments 24, 50: Redrafting required in particular to identify the appropriate indicators for efficiency of rail operations.

Amendment 33: Text partly included in amendment 31.

Amendment 40: Redraft to avoid disincentives for competent authorities to award a concession-type of contract to public transport operators.

Amendment 42: The obligation for competent authorities to take measures of staff protection should be subject to a prior assessment of their need in accordance with subsidiarity rules.

Amendment 47: a redrafting along the following lines is proposed: "… or less than 500 000 train-km in the case of a public service contract including public transport by rail."

Amendment 51: a redrafting should empower Member States as well (besides competent authorities) to take appropriate measures to ensure effective and non-discriminatory access condition to rolling stock.

Amendment 61: An agreement on the proposed modifications of transitional period depends on finding an overall acceptable compromise on the legal text.

Amendment 62: The drafting as to the proposed timing of the provision of a consolidated version of Regulation 1370/2007 as amended has to be adapted to what is technically feasible and legal drafting has to be improved.

Amendment 69: redrafting is required as the % values for the maximum size of one public service contract are too high to allow effective competition.

Amendments acceptable only in part:

Amendment 14: The last part "whilst taking into account the specific circumstances of each Member States." is not acceptable as there cannot be any public procurement rules à la carte. This would undermine legal certainty for actors in all Member States.

Amendment 19: The amendment could lead to abuse of direct awards to internal operators at a large scale of the national territory. The part "and/or" is acceptable.

Amendment 20: the first part is not acceptable as the very flexible, permissive drafting of the definition of PSO could lead to market foreclosure, for instance, by covering the whole territory of a Member State.

Amendment 34: When defining PSO a reference to the objectives of the public transport plans is required to allow an effective application of the principles established in the legal proposal.

Amendment 52: The last part is not acceptable as a reference to economies of scale would restrict the options of measures at hand for competent authorities in an undue manner.

Amendments acceptable only in part and in principle:

Amendment 58: The 2nd part requiring the Commission to provide summaries of annual report of several hundreds of competent authorities in the EU is not acceptable as it would not bring any value added in terms of achieving the objectives of this Regulation but constitute red tape.

Amendment 59: The first part is not acceptable as public service contracts for transport by road and by other track based modes should be compliant with Art. 5 by 3.12.2019. An agreement on the proposed modifications of transitional period depends on finding an overall acceptable compromise on the legal text.

Amendment 68: The 'and' between the two conditions triggering reciprocity has to be changed to an 'or' in order to ensure a non-discriminatory and effective reciprocity clause. The formulation proposed by the EP would not penalise de facto monopoly situations such as in Italy/FS.

Amendments not acceptable:

Amendment 17: The respective scope of application of the public procurement Directives and the Regulation is clearly defined. The amendment would generate doubt and hence legal uncertainty.

Amendment 18: Definitions "à la carte" determined by Member States would lead to legal uncertainty.

Amendment 25: For most of the proposed items there is no objective reason to have them integrated in a public transport plan.

Amendment 30: The choice of the award procedure is conceptually to be distinguished from the definition of PSO and hence should not be part of this provision.

Amendment 32: The deletion is not acceptable as the proposed Commission text provides a useful illustrative criterion for the application of the appropriateness assessment of a public intervention in the provision of passenger transport.

Amendment 36: The regulatory body should have the right for own initiative investigations to be able to exercise its functions effectively to ensure a non-discriminatory application of the provisions on establishing public transport plans and defining PSO.

Amendment 41: The amendment is not acceptable as it modifies a provision within the existing act – Article 4(5) – that was not set out in the Commission proposal.

Amendments 57, 82: Implementing acts as proposed by the Commission setting out details of the procedure to be followed to cover the residual value risk to ensure access to rolling stock are required to ensure the effective implementation of Art. 5a.

Amendment 66: As the first part of amendment 59 is not acceptable (see above), the corresponding recital cannot be accepted either.

Amendment 75: Not acceptable. It is not justifiable to exclude isolated networks with different technical specifications from the obligation to tender out public service contracts, as this kind of networks may well constitute an interesting market for bidders.

9.
Outlook for amendment of the proposal: the usefulness of a modified proposal will be assessed in the light of the progress in Council.

10.
Outlook for the adoption of Council's position: a political agreement on a common position is expected for December 2014.

