Follow up to the European Parliament resolution with recommendations to the Commission on the review of the European arrest warrant adopted by the Commission on 28 May 2014
1.
Rapporteur: Baroness Sarah LUDFORD (ALDE/UK)

2.
EP reference number: A7-0039/2014 / P7_TA-PROV(2014)0174

3.
Date of adoption of the resolution: 27 February 2014

4.
Subject: Review of the European arrest warrant

5.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

6.
Brief analysis/assessment of the resolution and requests made in it:

Referring to article 225 of the Treaty on the Functioning of the European Union (TFEU), the European Parliament requests the Commission to submit within a year of adoption of the resolution, on the basis of article 82 TFEU, a legislative proposal to reform the Framework Decision on the European arrest warrant
 either on its own or in conjunction with the other mutual recognition instruments in the area of criminal law.

7.
Response to the requests and overview of action taken, or intended to be taken, by the Commission:

The position of the Commission

The European arrest warrant is Europe's most successful criminal justice instrument. It provides a legally sound and efficient tool for surrendering people suspected of an offence from one European Union country to another, thereby ensuring that suspected and convicted criminals have no hiding place in the European Area of Justice.

The Commission shares the Parliament's commitment to continually improve the application of the European arrest warrant, as underlined in its 2011 implementation report. In this spirit, the Commission welcomes the input from the European Parliament. Many of the issues in the Parliament’s resolution were already flagged by the Commission in its 2011 implementation report
, and the Commission has consistently worked to improve the European arrest warrant system by enhancing the context in which it operates.

The Commission does not share the Parliament’s view that improving the European arrest warrant system requires a revision of the Framework Decision either alone or in conjunction with a revision of other mutual recognition instruments.

Given the risks of interference with a largely successful system and the fact that the issues identified by the Parliament are already and can be further addressed and improvements achieved without re-opening the core legislation, this leads the Commission to the conclusion that the best course of action for improving the European arrest warrant is to continue the work that is already on-going to address the issues raised by the Parliament.

Links to the other mutual recognition instruments

The resolution correctly places the European arrest warrant in the wider context of the complementary mutual recognition instruments. The European arrest warrant system is relatively new (in operation between 25 Member States only since 2004, 27 since 2007 and 28 from July 2013). In the ten years since its operation, a number of other mutual recognition instruments have been developed that both complement the European arrest warrant system and in some instances provide useful and less intrusive alternatives to the European arrest warrant. These include the Framework Decisions on the mutual recognition of sentences
, supervision orders
, probation decisions
 and financial penalties
, and the recently-agreed European Investigation Order
. Such benefits, in particular in the area of detention, are clearly set out in the Commission’s report adopted on 5 February 2014 on the implementation of the three Framework Decisions dealing with the mutual recognition of sentences and probation orders and pre-trial supervision orders
.

However, the European arrest warrant has never had the benefit of full implementation of these important judicial co-operation instruments, which (despite their transposition deadlines being long past) have not been fully implemented by all Member States. Although the Commission has repeatedly called on Member States to meet their transposition obligations, the Commission will only have enforcement powers in this regard from the 1 December 2014, when the Lisbon Treaty transitional period in the area of police and judicial cooperation in criminal matters has ended
. Against this background of complementary measures that will improve the system, and the fact that the Commission will be able to ensure they are implemented, it would be premature to take a decision now to re-open the European arrest warrant legislation.

Ongoing improvements to the European arrest warrant system

Work is ongoing to further improve this context by ensuring respect for fundamental rights by providing common minimum standards of procedural rights for suspects and accused persons across the European Union. This in general immeasurably improves the foundations of a system of surrender of suspects and accused persons from one Member State to another. It also specifically improves the system through the European arrest warrant specific provisions in both the already-agreed and the proposed procedural rights Directives.

There are now clear rules in the European arrest warrant system on the right to interpretation and translation, the right to information about rights and most importantly the right of access to a lawyer in both the issuing and executing Member State. In addition, work has begun on the Commission’s proposals on legal aid, presumption of innocence and procedural rights for children and vulnerable suspects
, all of which will enhance the European arrest warrant and will require the Parliament’s support and valuable expert input. These are tangible improvements to the European arrest warrant. Rather than re-visiting the core European arrest warrant legislation, the Commission’s focus is to encourage and help all Member States to fully implement these Directives as soon as possible and to urge those Member States who have not opted in to these measures to consider participating, given inter alia the benefit of these instruments to the European arrest warrant system.

In the Commission’s view, this work on procedural rights minimum standards is the best approach to finding the right balance in the European arrest warrant system between the essential adherence to fundamental rights and the key principle of mutual recognition. It is the view of the Commission that this approach is more effective than re-opening the European arrest warrant legislation to insert an explicit refusal ground on the basis of fundamental rights that will have to be considered in each case. Such an approach has the potential to undermine the principle of mutual recognition. It is not warranted in circumstances where the primacy of fundamental rights is already underlined in Article 1.3 of the Framework Decision. As the Commission set out in its 2011 implementation report
, a refusal is possible on fundamental rights grounds in exceptional cases. Therefore, within the current framework (which is enhanced by the agreed minimum procedural rights standards), there exists an already-established role of the judicial authorities as the guardian of the fundamental rights of requested persons.
The Commission agrees with the Parliament’s focus on the importance of direct contacts and consultation between judicial authorities, training, networking and access to reliable information. The Commission has developed and agreed with Member States in 2013 a new questionnaire seeking arrest warrant data, and from 2015 the Commission will collate and analyse this data. The Commission has consistently provided, and will continue to provide, strong support for the proper functioning of the European arrest warrant through expert meetings, funding networking projects, training and sharing of good practices.
Such successful good practices include the guidelines on applying a proportionality test at issuing stage in the EAW handbook, which were strongly endorsed in the Commission’s 2011 implementation report. The Commission notes that the proportionality issue arises only in a small number of Member States and has improved because of the dissemination of such guidelines and good bi-lateral contacts. This illustrates that legislative action is not always the best approach, and underlines the essential role of good co-operation between Member States to ensure that, building on the “framework” already available at EU level, the European arrest warrant functions optimally in practice. The useful recommendations of the Parliament in this resolution in relation to training, networking and exchange of information will inform the Commission’s ongoing work on improving the European arrest warrant.
Conclusion

In conclusion, the Commission is committed to continue improving the European arrest warrant system, but is firmly of the view that bringing forward a proposal within a year to re-open the core European arrest warrant legislation in the terms of the Parliament resolution is not the best way to improve the system. The Commission, with the support of the Parliament and the Member States, and taking into account the valuable observations in this resolution, will continue its work to improve the practical implementation and operation of the European arrest warrant. This is achievable through full implementation of the complementary judicial cooperation instruments, legislation on minimum procedural rights standards with European arrest warrant-specific provisions and on-going training, handbooks, workshops, experts' meetings, networking and constructive sharing of best practice. The Commission will of course continue to monitor the operation of the European arrest warrant and the context in which it operates, and consider all options for its improvement in the light of further experience.
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