ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a Regulation of the European Parliament and the Council amending Regulation (EC) No 1225/2009 on the protection against dumped imports from countries not members of the European Community and Council Regulation (EC) No 597/2009 on protection against subsidized imports from countries not members of the European Community

1.
Rapporteur: Christofer FJELLNER (EPP/SE)

2.
EP reference number: A7-0053/2014 /P7_TA-PROV(2014)0420

3.
Date of adoption of the resolution: 16 April 2014

4.
Subject: Trade Defence Instruments, making certain changes to modernise the current anti-dumping and anti-subsidy Basic Regulations.

5.
Interinstitutional reference number: 2013/0103(COD)

6.
Legal basis: Article 207 of the Treaty on the Functioning of the European Union

7.
Competent Parliamentary Committee: Committee on International Trade (INTA)

8.
Commission's position: The Commission can accept a number of amendments (11, 18, 19, 27, 55, 61, and considers other amendments acceptable in principle (10, 12, 13, 14, 17, 25, 26, 77, 36, 75, 44, 47, 48, 53, 54, 61, 76, 68, 69). Parts of the following amendments are acceptable, other parts are rejected (1, 8, 20, 23, 30, 31, 32, 40, 51, 52, 58, 59, 65).

There are however a number of amendments that cannot be accepted (see further below) (2, 95, 3, 4, 5, 6, 7, 16, 9, 93, 15, 70, 86, 87, 90, 21, 22, 24, 28, 29, 33, 35, 79, 39, 41, 42, 43, 45, 46, 91, 92, 94, 49, 50, 56, 57, 60, 78, 64, 66, 67.

a) Amendments regarding transparency

Amendments on transparency provide that interested parties should have web-based access to the non-confidential file used in anti-dumping and anti-subsidy investigations, that improved non-confidential summaries of offers of price undertakings should be made by interested exporting producers as well as that the European industry should be consulted if the Commission intends to accept such undertaking offer. Moreover, they provide for recognition of the role of the Hearing Officer in the Basic Regulations. These amendments aim at further improving transparency and should therefore be accepted, but fine-tuning of the legal drafting will be necessary as well as additional enabling provisions for the adoption of procedural rules. For instance, providing non-confidential information of undertaking offers to Parliament and Council would raise problems regarding the institutional balance. It should be clarified that this is not possible. The amendments concerned are 10, 12, 20, 25, 26, 32, 53, 54.

However, Parliament deleted the proposed “shipping clause”. This proposal is very important regarding transparency since it would provide importers and users with information regarding the imposition of provisional measures two weeks in advance. It is also a very important element in terms of balance of the proposal and should therefore be maintained. Several other amendments that are linked to the shipping clause, in particular the possibility to check calculations before the imposition of provisional measures and the advance notice, should also be maintained and the deletion of these proposals by the Parliament should thus be rejected. The amendments concerned are 29, 41, 57, 66, 95. Amendment 59 should be partially rejected.

b) Effectiveness and enforcement

Parliament proposes to considerably enlarge the situations where the lesser duty rule ("LDR") should not be applied in anti-dumping cases, i.e. in case of non-respect of key International Labour Organisation and environmental conventions, in case of State interference in exchange rates, labour, investment research etc, as well as in cases where EU industry consists of Small and Medium Enterprises (SMEs). These Parliament amendments are not expected to find support in the Council. Moreover, they would redefine the balance between EU producing and importing interests and would go beyond addressing relevant market distortions, and should therefore be rejected. The amendments concerned are 7, 16, 30, 33, 43, 45.

However, Parliament also proposes to clarify the Commission proposal of not applying the LDR in cases of structural raw material distortions by also including in the Basic Anti‑Dumping Regulation definitions of relevant raw materials (including energy), structural distortions and their significance. The draft definitions proposed by Parliament could be, in principle, acceptable to the Commission and are a good basis for discussion in trilogues. The amendments concerned are 18, 19, 30, 33 in part. Amendment 47 which deals with the non-application of the lesser duty rule in subsidy investigations is also acceptable in principle.

Parliament has proposed to extend the application of anti-dumping and anti-subsidy measures on products that are used for offshore platforms in the Exclusive Economic Zone. Such application is legally feasible and also used by other jurisdictions. A separate legal regime would have to be designed to establish the substantive and procedural conditions for the creation of the obligation to pay. Subject to fine-tuning of the legal drafting, these amendments are in principle acceptable. The amendments concerned are 17, 36, 48, 61.
Parliament suggests that the Commission provides interested parties with specific import data upon request. This can be useful in detecting circumvention of measures. Amendments 75 and 76 are thus accepted in principle.

c) Optimising review practice

Regarding expiry reviews, Parliament suggests that continuing interferences in the exporting country may be an indication for the likelihood of continuation of injurious dumping/ subsidisation. This is a valid point and the suggested amendment 77 is thus acceptable in principle.

Parliament opposes the Commission proposal on the reimbursement of duties in expiry reviews where the measures are not prolonged. Besides being fair, the Commission proposal is an important element for balance. The Commission should therefore insist on maintaining this element and reject the Parliament’s amendments in this regard. The amendments concerned are 5, 35, 60.

d) Fight against retaliation

By no longer referring to the fight against retaliation in the recitals, Parliament has changed the purpose of the Commission proposal. It changes the obligation to cooperate into a request to cooperate in ex officio investigations, but excludes small and micro enterprises from the scope of this request. However, in order for the Commission to initiate and carry out an ex-officio investigation, it needs the cooperation of the producers. Furthermore, the obligation to cooperate should shield the producers concerned from threats of retaliation, since they would not have any choice but to cooperate with the Commission. Therefore, the legal obligation to cooperate needs to be maintained and the Parliament’s amendments in this regard rejected. The amendments concerned are 3 (in part), 4, 24, 50.

e) Shortened deadlines for imposition of provisional measures and the overall duration of investigations

Parliament proposes a radical shortening of the timeframe of investigations with imposition of provisional measures within six months (instead of currently nine months) and shortening the overall duration of investigations from 15 months to 12 months.

Given the need to respect the rights of the many parties involved in an investigation and to uphold high quality standards in investigations, it is not feasible to impose provisional measures within six months even with increased resources. Therefore these amendments should be rejected. The amendments concerned are 9, 28, 56. Amendments 23, 51 should be partially rejected.

However, the Commission undertook, as part of the non-legislative items of the modernisation exercise, to seek to reduce in general the time needed for deciding provisional measures by two months. The Commission remains committed to this task.

f) Improved SME support

Parliament suggests to considerably strengthen the support of SMEs in the area of trade defence. A Commission help desk should inter alia facilitate access to trade defence for SMEs, raise the awareness of the instruments and provide information on drafting a complaint, provide standardized forms, inform of initiation of cases and relevant deadlines and assist in completing questionnaires. SMEs should also be appropriately reflected in the selection of a sample. This would give legal status to the already existing SME help desk and increase its tasks considerably. Given the important role of SMEs in the EU’s economy, and the complexity of the trade defence instruments, the Commission will do its utmost to assist SMEs. The following amendments are acceptable in principle: 14, 20.

However, assisting SMEs in achieving the 25 % threshold for the admissibility of complaints, besides being not feasible in practice, would also pose legal problems. Furthermore, given the considerable resource implications of some of these amendments, the Commission cannot commit to tasks that go significantly beyond current activities. Therefore the following amendments should be rejected 21, 22, 49, 94; and amendments 8, 40, 52, 65 should be partially rejected.

g) Guidelines

Parliament suggests establishing a procedure for the Commission to follow when it intends to issue guidelines concerning its views on certain aspects of the application of the anti-dumping and the anti-subsidy instruments. This procedure provides for the consultation of Parliament and Council.

While the Commission could offer a political commitment to involve Parliament and the Member States in the preparation of the guidelines, the Commission opposes a procedure for the adoption or the timing of guidelines. It is already in its prerogatives to adopt measures that are not legally binding, even without an empowerment in a basic act. Therefore the following amendments should be rejected: 6, 39, 64.

h) Miscellaneous

Parliament proposes that the Commission submits an Annual Report and provides information about investigations to Parliament and the Council, and that questionnaires are – upon request – provided to parties concerned in any official language of the Union. These amendments do not pose a particular problem and are thus acceptable. The amendments concerned are 11, 27, 55. Amendments 13, 44, 68 are acceptable in principle.

Parliament suggests to also take into account the level of social and environmental standards when choosing an analogue country (when the investigation concerns imports from a "non‑market economy"). It also proposes that trade unions may submit complaints jointly with the Union industry. The former proposal introduces criteria which are not relevant for identifying a market economy country in which the prices for a like product are determined in circumstances similar to those in the country of export. It is difficult for trade unions to act as a complainant, since they do not have the information required by the basic Regulation and the decision whether to cooperate in an investigation is taken at a company level. Therefore, these amendments should be rejected: 70, 86, 87, 90, 91, 92.

Parliament suggests changes to the current provisions regarding registration of imports. However, it seems that the current provisions in the Basic Regulations are more appropriate and some of the Parliament’s proposals can be problematic in legal terms. Therefore it is suggested to reject the following amendments: 78, 79.

Parliament also makes amendments to several proposals of the Commission that aim at bringing the Basic Regulation in line with current practice and court or WTO rulings. With regard to these amendments the Commission would like to maintain its position since the modernisation exercise is the best avenue to follow up expeditiously on the clear rulings. Furthermore, a few amendments seem inconsistent with regard to substance or legal provisions. Therefore, the following amendments should be rejected: 15, 42, 46, 67, 93; amendments 1, 31 and 58 partially rejected. However, amendment 69 is acceptable in principle.

9.
Outlook for amendment of the proposal: With a view to supporting rapid progress in the Council framework, the Commission has already drawn the Council’s attention to the Commission’s position on Parliament’s first reading amendments orally.

10.
Outlook for the adoption of Council's position: Work on the Council position is ongoing in the Council and is expected to be completed under the Italian Presidency.

