Follow up to the European Parliament Resolution on the 29th Annual Report on Monitoring the Application of European Union Law (2011), adopted by the Commission on 15 April 2014
1. Rapporteur: Eva LICHTENBERGER (Greens/EFA/AT)

2. EP reference number: A7-0055/2014 / P7_TA-PROV(2014)0051

3. Date of adoption of the Resolution: 4 February 2014

4. Subject: Commission Annual Report on Monitoring the Application of EU Law (2011)

5. Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6. Brief analysis/assessment of the Resolution and requests made in it:

The European Parliament has an active interest in the implementation and application of EU law. Following a request made by the Parliament (“Sieglerschmidt” Resolution of 7 February 1983), since 1984, the Commission has presented its Annual Report on the Monitoring of the Application of EU law (covering the related activities during the preceding year). The Parliament regularly adopts a report and resolution on these Commission reports.

The EP resolution covers a wide range of issues of interest to the Parliament. These include requests for more information about the management of complaints and infringement procedures by the Commission and comments on how the Commission handles files. The Parliament is particularly attentive to the handling of complaints.

The key issues covered by the current Resolution can be summarised as follows:

1. Late transposition of Directives by Member States and implementation of Article 260(3) TFEU

The EP notes that the number of new infringement procedures due to late transposition of Directives shows an increase for 2009, 2010 and 2011. It is concerned because the 763 late-transposition cases that were open at the end of 2011 represent a 60 % increase on the equivalent figure for the previous year (points 2 and 5 of the Resolution). The EP also notes that the Commission referred the first late-transposition infringements to the Court with a request for financial sanctions under Article 260(3) TFEU (point 6) in late 2011.

2. The Commission's infringement policy

Position of complainants / Procedural law (Article 298 TFEU): The Parliament highlights the role of complainants in the administrative phase of infringement procedures (points 11 and 14). It remarks that some of the complaints to the Commission refer to problems that persist even after the complaint file has been closed (point 3). The Parliament also questions the accuracy of the Commission's statistics in the sense that it considers that the figures represent only the most serious breaches or the complaints of the most vocal individuals or entities. The Parliament is of the opinion that the Commission currently has neither the policy nor the resources to systematically identify and enforce all cases of non-implementation (point 7). The Parliament requests access to the CHAP database in order to be able to carry out its scrutiny function in relation to the Commission’s role as guardian of the Treaties (point 18). Finally, the Parliament asserts that it is entitled to receive detailed information on specific acts or provisions raising problems of transposition, as well as on the number of complaints for specific acts or provisions (point 22).

The Parliament argues that the Commission should go beyond the commitments contained in its 2012 Communication on the handling of complaints related to the application of Union law (COM(2012) 154) and set up a "procedural code" under Article 298 TFEU, which guarantees a number of rights for complainants including binding time-limits, a right to be heard, an obligation to state reasons and a right of access for complainants to their files (points 17, 19 and 20). The Parliament seems to disregard the Commission's opinion that infringement-related rules cannot be incorporated into a so-called "procedural code" because of the Commission's discretionary power (based on Article 17 TEU) in handling infringement proceedings and the related pre-infringement actions.

EU Pilot: The EP deplores EU Pilot’s lack of legal status. It argues that EU Pilot must be transparent, that complainants and the EP must be enabled to "participate" in it and that the Commission must propose a legally binding act containing the rules governing the whole pre-infringement and infringement procedure. This act should clarify the legal rights and obligations of individual complainants and of the Commission. Complainants must at least be informed of the different stages of the procedure (point 16). Accordingly, the EP requests access to EU Pilot (point 18).

3. Transparency and access to information regarding infringements

The Parliament recalls the Commission's commitment in the revised Framework Agreement on its relations with Parliament to make available to Parliament summary information concerning all infringement procedures from the letter of formal notice, including, if so requested, on the issues to which the infringement procedure relates, and expects this clause to be applied in good faith in practice (point 21). In general, the Parliament calls for additional efforts in order to increase the transparency of the infringement and pre-infringement procedures, especially as regards EU Pilot (points 16, 17 and 18).

7. Response to requests and overview of action taken, or intended to be taken, by the Commission:

1. Late transposition of directives by Member States and implementation of Article 260(3) TFEU

In relation to the closer follow-up of the transposition of Directives before the transposition deadline, the Commission confirms that monitoring late transposition is a Commission priority. In 2010, the Commission issued a Communication in which it outlined its policy on the implementation of Article 260(3) TFEU (OJ EU C 12 of 15 January 2011)). This provision, introduced by the Lisbon Treaty, allows the Commission to request, already at the first stage of the Court procedure, financial sanctions against Member States that failed to transpose Directives adopted under a legislative procedure.

In line with the abovementioned Communication, the Commission applies a rigorous policy on late transposition by consistently requesting financial sanctions under Article 260(3) TFEU when the conditions for its application are met. The decisions on infringement proceedings, including those concerning late transposition, are regularly published on the Commission's website (http://ec.europa.eu/eu_law/infringements/infringements_decisions_en.htm). Additionally, the Commission provides more detailed information on referrals to the Court of Justice under Articles 258/ 260(3) TFEU in its annual reports on monitoring the application of EU law, thereby giving appropriate publicity ("naming and shaming") to the Member States' performance in this area.

2. The Commission's infringement policy

Concerning the position of complainants, the Commission has continued to support the active role of citizens and businesses in detecting breaches of EU law. The Commission's Communication on the handling of complaints (COM(2012) 154) confirms the full range of administrative measures for the benefit of the complainant under the previous Communication. The Commission is of the opinion that this Communication provides a comprehensive set of such measures, while taking into account the specific bilateral nature (between the Commission and the Member States) of the infringement procedure. These measures include:

· registration of the complaint in a central registry for complainants and sending an acknowledgement of receipt within fifteen working days of the reception of the complaint;

· a 12-month time limit within which the Commission decides, as a general rule, whether it initiates an infringement procedure;

· the possibility for the complainant to meet with the representatives of the Commission in order to present his/her arguments;

· the requirement to give prior notice should the Commission intend to close a case, thus allowing the complainant to raise new arguments within four weeks.

Administrative measures for the benefit of the complainant apply throughout the whole infringement procedure (pre-infringement, infringement and judicial phases).The Commission seeks to solve potential infringements rapidly by using EU Pilot. If that does not work, cases are referred to the ECJ. Systematic feedback to complainants about every procedural step or decision taken by the Commission on a given complaint is provided.

The Commission underlines that with regard to infringement proceedings it must strike the right balance between involving citizens and businesses and respecting the confidentiality requirements vis-à-vis the Member States. The latter requirements flow from the bilateral nature of the procedure and the respect of the principle of sincere cooperation (Article 4(3) TEU), which the Court of Justice has confirmed as an inherent feature of the contacts between the Commission and the Member States concerning infringement files.

The Commission also recalls that the primary responsibility for applying EU law vis-à-vis citizens lies with national administrations and courts in the Member States. The infringement procedure is not designed for individual citizen redress. The objective of the infringement procedure is to ensure that a Member State complies with EU law. The European Court of Justice may not annul national laws on the basis of which damage was incurred. Only national courts can issue orders to administrative bodies, cancel a national decision, and ensure the Member State in question provides compensation for any losses incurred. Therefore, complainants are encouraged to exercise their rights first before the competent local authorities and courts.
As far as the request for a procedural law under Article 298 TFEU (points 8, 17-19 and 30 of the Resolution) is concerned, the Commission recalls that this question is addressed in more detail in another initiative of the European Parliament(2012/2024 (INI)), in the reply to which the Commission position is outlined.

Nevertheless, the Commission would like to note that, under Article 17 TEU, it oversees the application of EU law under the control of the Court of Justice of the European Union. Accordingly, the infringement procedure (under Articles 258 and 260 TFEU) forms part of a specific competence conferred directly to the Commission under the Treaties.

For these reasons the Commission does not fully share Parliament's opinion but considers that Article 298 TFEU does not apply and cannot regulate the responsibilities directly conferred by the Treaties upon the Commission in the area of infringements. This position is without prejudice to the commitments the Commission has already laid down in its "Code of Good Administrative Behaviour" and, more specifically, the above-mentioned comprehensive administrative measures contained in the 2012 Communication on relations with the complainant in respect of infringements of Union law (COM(2012) 154). Given the special prerogatives which the Treaties have conferred to the Commission, these documents constitute the most suitable framework for framing the Commission's administrative practice in this area.

3. EU Pilot

The Commission recalls that EU Pilot is a tool used to improve the application of EU law
. All Member States participate. Its purpose is to resolve problems arising under EU law, so as to remove the need to enter into formal infringement procedures. Rapid solution of problems in compliance with EU law is for the benefit of citizens and business.

Before the introduction of EU Pilot, pre-infringement discussions took place between the Commission and Member State authorities before sending the letter of formal notice (Article 258 TFEU). Complainants do not have a right of access to the documents exchanged between the Commission and the Member States in pending infringement procedures. EU Pilot has helped to provide a clear and efficient structure for the dialogue with Member States, including time-limits for both the Member States and the Commission. Complainants are kept duly informed.

The Commission regularly reports on the use of EU Pilot in its Annual Reports on monitoring the application of EU law in order to enable the European Parliament and citizens to assess how the system works in practice.

4. Transparency and access to information regarding infringements

Concerning the transparency as regards infringement and pre-infringement procedures (EU Pilot), the Commission fully complies with the rules laid down in the applicable Framework Agreement on relations between the European Parliament and the Commission. As regards the public, the Commission points out that it also discloses information on infringement procedures in the form of press releases from the stage of reasoned opinion.

The Commission considers that disclosing infringement information at a very early stage of the procedure would not serve the interests of proper EU law application (notably during the Commission's dialogue with the Member State via EU Pilot) and would also be in contradiction with the principle of sincere cooperation with Member States (Article 4(3) TEU). This privileged relationship is confirmed by the Court's most recent case law (Joined cases C-514/11 P and C-605/11 P).
----------
� Commission Communication "A Europe of Results – Applying Community Law" (COM(2007) 502 final).
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