Follow up to the European Parliament Resolution on EU Regulatory Fitness and Subsidiarity and Proportionality - 19th report on Better Lawmaking covering the year 2011, adopted by the Commission on 15 April 2014
1.
Rapporteur: Sajjad KARIM (ECR/UK)

2.
EP reference number: A7-0056/2014 / P7_TA(2014)0061

3.
Date of adoption of the Resolution: 4 February 2014

4.
Subject: The resolution is a follow-up to the Commission's report on the application of the principles of subsidiarity and proportionality in 2011. While the resolution addresses subsidiarity issues, such as the role of national Parliaments, it also covers the area of Smart Regulation more generally which continues to stay high on the political agenda of the Parliament.

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Analysis/assessment of the resolution and requests made in it:
The resolution calls once more for a renegotiation of the 2003 Interinstitutional agreement on Better Lawmaking, which should be made binding (§6). It reiterates its call for one Commissioner to be responsible for the "better lawmaking" brief (§8), and calls on the Commission to step up its review of the application of the principle of proportionality, especially with regard to the use of delegated and implementing acts (§9).

In relation to the subsidiarity principle for national parliaments, it suggests assessing the need for setting up criteria for the evaluation of compliance with the principles of subsidiarity and proportionality (§13), recommends investigating the reasons why so few opinions are submitted by national parliaments (§26), reiterates its previous requests for a more detailed examination of the problems national parliaments encounter in order to improve the functioning of the existing mechanism (§30), and suggests that several immediate measures be taken to improve the evaluations made by national parliaments (§31).

On Better Lawmaking, the resolution urges the Commission to present concrete proposals to reduce EU regulatory burdens, such as increasing the use of exemptions or lighter regimes for micro-enterprises and SMEs where appropriate, completing the REFIT evaluations in key policy areas before the end of the current legislative term, as well as presenting an annual report containing a statement of net cost to business of the new proposals adopted by the Commission in the preceding 12 months (§35). It also states that the quality of draft legislation presented by the Commission would be improved by allowing stakeholders to comment on draft proposals and accompanying provisional impact assessments (§37), and further recalls the invitation made by Parliament to the Commission to put forward proposals implementing regulatory offsetting (§38).

Concerning Impact assessments (IA) and EU added-value, the resolution asks the Commission to evaluate the methodology used in drafting impact assessments to improve the qualitative indicators and the general conduct of the consultation process (involvement of stakeholders) (§43), requests that any impact assessment for a proposal that is amended by the College be automatically updated to reflect the changes made by the Commissioners (§44), calls again the Commission to strengthen the role and independence of the Impact Assessment Board (IAB) and to only present legislative proposals that have been approved with a favourable opinion by that Board (§45), and insists that the Commission gives serious consideration to the EU added-value assessments for legislative own-initiative reports (§50).

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission welcomes Parliament's resolution given the importance it attaches to smart regulation. The Commission is already taking action on many of the issues mentioned in this resolution.

In relation to subsidiarity issues, the Commission confirms its full commitment to the respect of this important principle and lists below the initiatives that it has already taken to cooperate with national parliaments in this respect.

The Commission is delivering on its smart regulation commitments by preparing high-quality impact assessments, systematically carrying out ex-post evaluations, progressing further on its innovative "fitness checks", continuing to simplify and reduce administrative burden, with a particular focus on regulatory burden on SMEs and micro-enterprises, and improving its consultation processes.

The Commission Communication on EU Regulatory Fitness of 12 December 2012 launched a general review exercise of the entire acquis through the Regulatory Fitness and Performance Programme (REFIT). This review started with a mapping of the acquis, published as a Staff Working Document (SWD(2013) 401) on 1 August 2013. The feedback received during the TOP-10 consultation and at the occasion of conferences with SMEs, as well as suggestions received from Member States, has been introduced into the REFIT programme. The REFIT Communication adopted on 2 October 2013 (COM(2013) 685) provides for proposals a simplification and regulatory burden work programme. It lists:

· 19 pending proposals for simplification and burden reduction that are awaiting adoption by the co-legislator;

· 22 new initiatives by the Commission to simply, reduce regulatory costs and consolidate legislation;

· 17 areas where laws are outdated which the Commission will propose for repeal, proposals which the Commission will propose to withdraw and planned initiatives which it will not take forward;

· 22 Fitness Checks and Evaluations to focus on the reduction of regulatory costs and burdens (planned and on-going).
The Commission's position on the main elements addressed to it in the resolution:
· "Calls once more for the 2003 Interinstitutional Agreement on Better Lawmaking to be renegotiated in order to take into account the new legislative environment created by the Treaty of Lisbon, consolidate current best practices, and bring the agreement up to date in line with the ‘better lawmaking’ agenda; recommends that any new agreement should be adopted on the basis of Article 295 TFEU and should be of a binding nature"; (point 6)

The Commission has met its commitments under the current IIA and considers that, in general, the document remains ambitious. Any discussion on a future agreement must start with a frank assessment of why important provisions have not fully been implemented by the Council and the Parliament. While the Commission welcomes the progress made in the Parliament (in particular the establishment of its own impact assessment capability), the Commission considers that all institutions should continue to focus on improving the application of the current agreement.

The Commission welcomes a discussion on the responsibilities and actions taken by the three institutions to deliver smart regulation and whether, on that basis, it may be necessary to open a debate on a new IIA.

· "Urges the Commission and Council to engage with Parliament in negotiations on the criteria for the appropriate application of Article 290 and 291 TFEU .."; (point 7)

The Commission launched trilateral discussions on the criteria for the appropriate application of Article 290 and 291 TFEU in 2013 and is ready to continue these discussions with the Council and the European Parliament. The Commission welcomes in this context the European Parliament resolution of 25 February 2014 on follow-up on the delegation of legislative powers and control by Member States of the Commission's exercise of implementing powers, and hopes that this resolution will give new impetus to this work also in light of the ECJ judgment in Biocides.

· "… reiterates its call for one Commissioner to be responsible for the brief"; (point 8)

Smart regulation is the responsibility of the President of the Commission.

· "Calls on the Commission to step up its review of the application of the principle of proportionality, especially with regard to the use of Articles 290 and 291 TFEU on delegated and implementing acts"; (point 9)

EU legislation needs to be effective and efficient in achieving its public policy objectives: demonstrating clear added value, delivering full benefits at minimum cost and respecting the principles of subsidiarity and proportionality. Smart regulation principles and tools, including impact assessments for initiatives that are likely to have significant impact, also apply to implementing and delegated acts. Proportionality concerns can be voiced by Member States in Committees in the case of implementing acts or by national experts in consultations prior to the adoption of delegated acts.

· "Suggests assessing whether appropriate criteria should be laid down at EU level for the evaluation of compliance with the principles of subsidiarity and proportionality"; (point 13)

The Commission has set out the criteria that it applies for its assessment of compliance with the principles of subsidiarity and proportionality in its Impact Assessment Guidelines (http://ec.europa.eu/smart-regulation/impact/commission_guidelines/docs/iag_2009_en.pdf).

The Commission considers that these criteria are adequate and sufficient.

· "Recommends that the reasons why so few formal, reasoned opinions are submitted by national parliaments be investigated and that it be determined whether this is due to the fact that the principle of subsidiarity is observed on all sides, or to the fact that the national parliaments are unable to enforce this principle due to a lack of resources or the tightness of their deadlines; considers an analysis by the Commission to be desirable"; (point 26)

The Commission disagrees with the statement that few reasoned opinions are submitted by national parliaments. In 2010, the first year of application of the subsidiarity control mechanism, 34 reasoned opinions were submitted by national parliaments. Since then national parliaments have become increasingly familiar with the instrument. In 2013, 89 reasoned opinions were received from 34 out of 41 chambers. The numbers show that the option to issue reasoned opinions is used by a large number of chambers. Two yellow card procedures have been triggered so far.

The Commission considers that the success of the subsidiarity control mechanism cannot be measured by the number of reasoned opinions.

Furthermore, it must be underlined that the control of subsidiarity comes after extensive internal preparatory work carried out by the Commission to ensure that the best legislative proposal is put forward. This work includes an ex-ante assessment of compliance with the principle of subsidiarity.

Some national parliaments have expressed views about the deadline set out in Protocol No 2 of the TFEU – i.e. 8 weeks after transmission of the proposal. The Commission is bound by this deadline which has been fixed in the Treaty itself in the general interest of the legislative process. If the deadline were to be amended, this would imply a change in the Treaty.

The Commission is of the view that the subsidiarity control mechanism works well. If a study of national parliaments’ use of the mechanism is required, it would seem that COSAC is best placed to do such a study (similar studies have been done in the past in COSAC’s bi-annual reports).

· "Highlights the need for the European institutions to make it possible for national parliaments to scrutinise legislative proposals by ensuring that the Commission provides detailed and comprehensive grounds for its legislative decisions on subsidiarity and proportionality …"; (point 27)
The Commission agrees that an appropriate explanation as regards a proposal’s compliance with the principles of subsidiarity and proportionality should be provided in the explanatory memorandum. This is already the Commission's practice. Furthermore, any impact assessment which has been prepared before a legislative proposal is adopted also provides details on this assessment.

· "Recalls its previous requests for a more detailed examination of the problems national parliaments encounter in order to improve the functioning of the existing mechanism …"; (point 30)

The Commission refers to its comments to point 26.
· "Considers that in the meantime several initiatives could be introduced to improve the evaluation of European issues by national parliaments; in particular: (point 31)

· suggests that each legislative act published in the Official Journal should contain a note detailing those national parliaments which had responded and those which had raised subsidiarity concerns",
The Commission does not consider it necessary to develop new mechanisms as it publishes all reasoned opinions and political dialogue opinions from national parliaments, as well as its replies to these documents, on its website.

· "proposes forwarding the reasoned opinions of national parliaments sent under Article 6 of Protocol No 2 annexed to the TEU and the TFEU to the co-legislators without delay",
The Commission publishes all reasoned opinions and political dialogue opinions from national parliaments on its website. The Commission would also encourage all national parliaments to send their reasoned opinions – as well as political dialogue opinions – to the European Parliament and to the Council.

· "suggests that guidelines could be prepared outlining criteria for reasoned opinions on subsidiarity issues",

The Commission refers to its reply to point 13 as regards the criteria that it uses for its assessment of the compliance with the principle of subsidiarity.

National parliaments are free to use the criteria that they see fit for their scrutiny. The Commission will under Article 6 of Protocol No 2 accept reasoned opinions which are submitted within the deadline and which set out the reasons why a draft legislative act does not comply with the principle of subsidiarity.

· "proposes mobilising national parliaments to undertake comparative evaluations of ex ante assessments which they have conducted and ex post assessments drawn up by the Commission";
The Commission encourages participation of Member States in ex-post evaluations of EU actions, including participation by the national parliaments.

· "Considers that these rhetorical advances should now be consolidated with concrete action; urges the Commission, therefore, to come forward with further concrete proposals to reduce the overall EU regulatory burden without undermining health and safety at work, and in particular to: (point 35)

· take action to reduce the burdens identified by SMEs across Europe in the ‘Top 10’ consultation as soon as possible,
· increase, where appropriate, the use of exemptions or lighter regimes for micro-enterprises and SMEs when proposing new legislation, and make EU public procurement rules more SME-friendly,
· rapidly implement the commitments set out in its Regulatory Fitness (REFIT) communication of 2 October 2013 (COM(2013) 0685), and complete evaluations in key policy areas before the end of the current legislative term, including input from all levels of government in the principal sectors that are of concern to local and regional authorities,

· start a more ambitious drive to create jobs and growth in the EU by reducing the costs of regulation for business,

· prepare an annual report focusing on the broader better lawmaking agenda, containing a statement of progress on the initiatives launched by the Commission, including a statement of net costs to business, as well as social costs, of the new proposals adopted by the Commission in the preceding 12 months";
The Commission's Communications on the follow-up to the Top10 Consultation of SMEs on EU Regulation (COM(2013) 446 and on results and next steps under the Regulatory Fitness and Performance Programme (REFIT) (COM(2013) 685) identifies over 100 individual actions to simplify and reduce regulatory burden that respond to concerns shared by business including in the context of the Top10 Consultation.

In June 2014, the Commission will publish a Communication on the state of play under REFIT which will include a scoreboard to report on the implementation of all actions for simplification and burden reduction.

The Commission implements REFIT as a rolling exercise with an annual screening of the legislative stock with a view to identifying new actions under REFIT. It is foreseen that the Commission will continue to report annually on progress and state of play under REFIT.

In identifying new actions under REFIT, the Commission will continue to consider the comments and suggestions of stakeholders and in particular of small and medium-sized enterprises for which the reduction of regulatory costs are particularly important. REFIT also includes the planning of evaluations in all important policy areas. The Commission is ready to consider any input it receives in this regard on concerns of local and regional government.

REFIT focuses on making EU legislation more effective and efficient, without questioning either the policy objectives or the protection of workers, consumers or the environment.

· "Considers that the Commission should further explore the option of introducing a ‘white paper’ stage in the legislative process; believes that affording stakeholders the ability to comment on draft proposals and accompanying provisional impact assessments would improve the quality of the draft legislation presented by the Commission, without unduly adding time to the gestation period of prospective laws"; (point 37)

The Commission already requires stakeholders to be consulted on all key aspects of an impact assessment. Even before that, the Commission’s roadmaps inform stakeholders at an early stage of the policy development process about planned impact assessment and consultation.

The Commission then consults at different stages through the most appropriate instruments on all key elements of the impact assessment, namely the nature of the problem, the analysis of subsidiarity, the description of possible options and their impacts. Such a staged approach ensures timely stakeholder input. If consultation were to take place only once on draft impact assessments, the options would already have been identified, reducing the scope for meaningful stakeholder inputs.

Impact assessment reports include a summary of the consultation results. They are published once the related Commission initiative is adopted. Finally, impact assessment reports accompanying Commission proposals are public. Stakeholders can thus provide their views in the course of the legislative process.

The Commission also publishes plans for future ex post evaluation work. In addition, it publishes ample information on the planning of reports and studies on the application of EU law and widely uses a variety of forms of external input of consultants, stakeholders and the public.
· "Further recalls the invitation made by Parliament to the Commission to put forward proposals implementing regulatory offsetting, which would require equivalent cost offsets to be identified in advance of new legislation that would introduce the imposition of costs…"; (point 38)

The Commission considers the REFIT programme as an effective and efficient instrument to simplify and reduce regulatory burden which is better adapted to the specificities of EU law-making and can bring results faster than quantitative approaches to targets and costs.

· "Regrets the fact that the Commission intends to withdraw its proposal on the statute of the European private company, which Parliament had called for in a legislative own-initiative report; asks the Commission to consult Parliament before withdrawing any proposal based on such a report of Parliament"; (point 39)

In line with the Framework Agreement of 20 November 2010 on relations between the European Parliament and the Commission, the Commission informed the European Parliament and the Council in its Communication on the 2014 Commission Work Programme (COM(2013) 739) about its intentions regarding withdrawals and provided the relevant justifications.

The Commission has decided to withdraw the proposal on the statute of a European Private Company as this proposal has not progressed in inter-institutional decision-making since 2011. As unanimity is required in Council, the Commission considers that an agreement cannot be expected in a foreseeable period of time. The Commission will pursue the objectives of this proposal with an alternative proposal on a Single Member Company due for adoption before the end of this Commission.

· "Asks the Commission to analyse the methodology used in drafting impact assessments with a view to evaluating means of improving both the qualitative indicators and the general conduct of the consultation process, with particular reference to the involvement of relevant stakeholders"; (point 43)

The Commission has put into place an ambitious, comprehensive impact assessment system, which has been positively assessed by independent parties, including the European Parliament
. The system has been developed and strengthened over the years. In 2014, the Commission will revise and update its impact assessment guidelines to bring them into line with new developments and to improve the guidance on certain aspects of the process.

The Commission considers that the existing consultation process allows for an adequate consultation of all interested parties in the pre-adoption phase of a Commission initiative. The Commission minimum consultation standards request that stakeholders be consulted on all key aspects of an impact assessment, allowing them to influence the framing of the problems and the choice of options as well as to highlight potential impacts. The Commission will continue improving the quality of its public consultation and will revise its minimum consultation standards and consultation guidelines in 2014.

· "… requests that any impact assessment for a proposal that is amended by the College be automatically updated to reflect the changes made by the Commissioners"; (point 44)

· "Believes that the current disclaimer which states that the Commission’s impact assessment ‘only commits the Commission’s services involved in its preparation and does not prejudge the final form of any decision to be taken by the Commission’ highlights an important weakness in the existing system"; (point 46)

While the Commission strives to ensure the greatest consistency between impact assessments and respective proposals, an impact assessment is an aid to political decision-making, not a substitute for it. Thus the College is not formally bound by the impact assessment. However, the impact assessment guidelines foresee that if there are significant changes to the objective, options, or to the conclusions, the impact assessment should be resubmitted to the Impact Assessment Board.

· "Calls on the Commission to strengthen the role and independence of the Impact Assessment Board (IAB), and in particular only to finalise and present legislative proposals where they have been approved with a favourable opinion by that Board; urges the IAB to draw on the expertise of the social partners"; (point 45)

The existing system is delivering effective results. The European Court of Auditors and more recently other independent experts (see footnote2) found that the IAB genuinely contributes to the quality of IAs. The IAB is working well, is an efficient, cost-effective and un-bureaucratic structure. Its members are trusted and support internal cultural change. The Board has demonstrated its independence with its very frank and public opinions and by asking Commission services to redo their analysis and resubmit it to its quality control in more than one case in every three.

Concerning the finalisation of Commission proposals, a positive opinion is already required in principle for a proposal to be tabled for Commission adoption. While the Commission is committed to respect this principle, it notes that in no other impact assessment system is the opinion of independent scrutiny bodies binding for political decision makers.

The Commission therefore considers that binding Impact Assessment Board opinions are not necessary and would not be compatible with its own right of initiatives, nor with the institutional roles of the Parliament and Council.

· "Insists that the Commission give serious consideration to the European added value assessments accompanying legislative own-initiative reports, setting out in detail the reasons why it does not accept or consider relevant any of the arguments put forward by Parliament"; (point 50)

Article 225 TFEU obliges the Commission to "inform the European Parliament of the reasons" if the Commission does not submit an appropriate proposal in response to a legislative own initiative report. Beyond this Treaty obligation, the Commission has unilaterally, in the Framework Agreement between the European Parliament and the Commission, committed to give written follow-up to such initiatives within three months and to provide detailed justification when it decides not to present legislative proposals.

The Commission considers that the above commitments are being respected and that due consideration is given to Parliament's positions and arguments. Moreover, in practice, the Commission has often given positive follow-up to Parliament's legislative own-initiative resolutions. Thus, for the 7th Legislature and up to autumn 2013, the Commission gave concrete follow-up to about half of such initiatives and presented legislative proposals for a third.

The position of the Commission on other suggestions/proposals of the resolution:

· "Emphasises that the principles of subsidiarity and proportionality must be respected by the European institutions when legislating"; (point3)

· "Recalls its earlier comments remarking that these principles have on many occasions been found by the Impact Assessment Board and by national parliaments to have been inadequately addressed in Commission impact assessments; expresses its disappointment once more that such criticisms have been repeated for a further year"; (point 4)

The Commission agrees that consideration of the subsidiarity and proportionality principles are central to the preparation of its policy proposals, and Commission IAs must also address this point. The Impact Assessment Board always looks to ensure the highest possible standards and generally makes recommendations for improvement across a range of issues. These recommendations relate to the draft impact assessments submitted to it. They are normally addressed in the final version of impact assessments that are published.

· "Understands ‘gold-plating’ to be the practice whereby Member States, in transposing EU directives into national law, go beyond the minimum requirements; reiterates its support for measures to tackle unnecessary gold-plating and therefore invites Member States to explain, in cases where gold-plating is undertaken, their reasons for doing so"; (point 41)

As the Treaties sometimes and subject to certain conditions allow Member States to go beyond requirements of EU legislation in national transposition and implementation, the Commission does not always have a legal mandate to address gold-plating: It is essentially the responsibility of Member States to decide how they want to transpose and implement EU legislation, as long as they obtain the results set by a Directive whilst not creating new barriers in the internal market.
However, Member States have committed to avoid unnecessary/ unjustified gold-plating, and the Commission works actively with the other institutions and with Member States to ensure that EU legislation is implemented in as simple and as lean a way as possible: This is done by facilitating exchanges of best practices on transposition between the Member States, and by helping Member States to identify possible difficulties concerning implementation via implementation plans.

In addition, as explained in the REFIT Communication of October 2013 (COM(2013) 685), the Commission works to identify the development of EU initiatives through the legislative procedure and implementation in Member States through a scoreboard in the context of the REFIT programme using input from public authorities and stakeholders. The part of the scoreboard dealing with Member State implementation of EU initiatives could disclose gold-plating in the implementation of EU law in Member States.
· "Welcomes the fact that the Commission’s impact assessments attempt to cover a wide and comprehensive range of potential impacts, but believes that the system could still be strengthened in a number of ways, such as including the territorial dimension…"; (point 42)

The IA guidelines explicitly require Commission services to assess the regional dimension whenever relevant, and encourage them to organise targeted consultations for the relevant stakeholders and affected parties in specific regions. The guidelines also draw attention to the assistance that the Committee of the Regions may be able to provide in such cases.

To further assist the services in assessing territorial and regional impacts where these are relevant, additional operational guidance on assessing territorial impacts has been developed, complementing the existing IA guidelines.
-------------
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