Follow up to the European Parliament resolution on Preparing for a Fully Converged Audiovisual World, adopted by the Commission on 25 June 2014
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6.
Brief analysis/assessment of the resolution and requests made in it:
The Commission welcomes that the Parliament addresses the topic of convergence in the audiovisual world. The resolution addresses a wide range of issues which reflect the complexity of convergence in the audiovisual sector, including questions related to the Telecom Framework Directive and spectrum frequencies.

As regards issues related to the Audiovisual Media Services Directive (AVMSD), the resolution is favourable to the country of origin principle. It calls for further analysis regarding the scope of the AVMSD and the differentiation between regulation on broadcasting and on-demand services.

For commercial communications, the resolution suggests deregulation. At the same time, it expresses concern regarding the possibilities for "overlaying" broadcasts with third party content.

The resolution also addresses media literacy, data protection and protection of minors. Moreover, it calls for action regarding harmonisation of VAT rates and copyright.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission is currently in the process of analysing the replies to the public consultation launched by the Green Paper "Preparing for a Fully Converged Audiovisual World: Growth, Creation and Values". The Green Paper sought feedback, inter alia on what regulatory framework would be most appropriate in the face of a rapidly changing media environment.

The Commission remains open about any follow-up to the public consultation, including a possible review of the AVMSD. A so-called REFIT exercise for this Directive is envisaged for 2015. The resolution will duly be taken into consideration in that context.

As regards content gateways and platforms (cf. paragraphs 2, 12 and 46 of the resolution), audiovisual services fall under EU competition policy, which prevents companies with a dominant position from abusing it, and prohibits anticompetitive agreements.

Some stakeholders are concerned about competition in areas such as connected TV, applications, and search engines. The Commission remains committed to ensuring the application of the relevant rules, taking action when appropriate.

As regards the issue of net neutrality – referred to e.g. in paragraph 6 of the resolution - the Commission is committed to maintaining the open and neutral Internet, and is convinced that a common EU approach on net neutrality is necessary to provide regulatory certainty for citizens, operators and all other stakeholders. Therefore the Commission included provisions related to net neutrality in the Regulation on a Telecom Single Market and Connected Continent, adopted on 11 September 2013. The Commission's proposal guarantees a truly free and open internet, prohibiting operators to block, slow down, degrade or discriminate against specific content, applications and services, or specific classes thereof, except in a very limited number of cases when reasonable traffic management can be applied, provided it is transparent, non-discriminatory and proportionate.

To foster innovation, the proposal makes it possible for content and application providers to conclude agreements on enhanced quality, necessary for the provision of specialised services to end-users (such as IPTV, eHealth applications, business-critical cloud computing). The proposal makes clear that such specialised services cannot be a substitute for the internet. In addition, specialised services must not impair the general quality of internet.

The proposal imposes far-reaching monitoring obligations on national regulators, including monitoring the effects of specialised services on cultural diversity and innovation, and confers on them powers to impose minimum requirements for quality of service, in order to prevent impairment of the general quality of the internet. The proposal foresees that internet quality should evolve with technological progress.

Consequently the net neutrality provisions guarantee the access, transmission or distribution of audiovisual content both via the open Internet (as blocking and throttling is prohibited) and through specialized services with enhanced quality (such as IP-TV).

The European Parliament voted on the proposal on 3 April 2014, sending a strong message that net neutrality has to be ensured in a legally binding manner.

The AVMSD does not provide any definition of platforms (cf. paragraph 13 of the resolution). The AVMSD is technologically neutral, which has proven useful in so far as it applies to all audiovisual media services on all screens (TV, PC, tablet or smartphone) as long as the requirements of the definition for audiovisual media service providers are fulfilled.

National Regulatory Authorities may impose obligations on operators to provide facilities, such as electronic programme guides adhering to certain presentational criteria, to ensure accessibility and findability of audiovisual media (cf. paragraph 15 of the resolution).

Even if content is accessible, finding "general interest content" in an enhanced multichannel environment can be a potential challenge for viewers. Therefore Member States also have the possibility to impose obligations in relation to the presentational aspects of electronic programme guides and similar listing and navigation facilities. These rules are not changed in the TSM.

The Green Paper sought feedback on the question whether these rules need updating. The Commission is analysing the replies to the Green Paper consultation and will take the various views expressed into consideration when deciding about follow-up.

As mentioned above, EU competition policy also applies to the audiovisual environment.

Concerning European audiovisual content and Article 13 of the AVMSD (cf. paragraphs 17 and 37 of the resolution), the Green Paper acknowledges that the cultural and linguistic diversity of the EU constitutes a potential competitive advantage in the world market. Dissemination of European values and cultural diversity can certainly benefit from the opportunities offered by media convergence. This is also a dimension which is further explored for the film sector in the context of the Commission’s Communication on European Film in the digital era
. Media convergence can be a powerful driver of growth, innovation, cross-border exchanges and, ultimately, lead to a more competitive European media sector. The current AVMSD requirements for the promotion of European works are also discussed in the context of the Green Paper. Member States have several possibilities, including financial contributions for production and rights acquisition of European works or to share and/ or give prominence to European works in the catalogue of programmes offered by VOD services. The Directive also includes provisions for quotas for European programming. Ensuring the promotion of cultural diversity by promoting the European audiovisual industry was indeed amongst the policy objectives of the AVMSD.
The Green Paper sought feedback on this matter. The Commission is analysing the replies to the Green Paper consultation and will take the view expressed in the resolution into account when deciding about future follow-up.

Concerning advertising rules (cf. paragraphs 18 and 20 of the resolution), the Commission indeed asked in the Green Paper whether the current rules of the AVMSD regarding commercial communications remain appropriate. The Commission is now analysing the replies to the Green Paper consultation and will take the views expressed into consideration.

The resolution (paragraph 33) reminds the Commission of the dual nature of TV and films: they are both an economic and a cultural asset. As TV and film converge with online media, cultural diversity can and should benefit. It is indeed important to highlight the importance of quality European content, in a diverse, open and competitive environment.

The Commission is committed to ensuring media freedom and pluralism (cf. paragraph 36 of the resolution) within its competences. From 22 March 2013 to 14 June 2013, the Commission held a public consultation on the independent report of the High Level Group (HLG) on Media Freedom and Pluralism. The Green Paper, therefore, addressed this issue to a lesser extent. Moreover, the Commission is also following up to the recent Council conclusions on media freedom and pluralism.

A system of graduated regulation, in line with the AVMSD's general approach, applies also to the protection of minors (cf. paragraph 41 of the resolution). The less control a viewer has and the more harmful a specific content could be, the more restrictions apply. The Directive takes into account that the protection of minors must always be balanced with other important values of a democratic society, for instance freedom of expression. Furthermore, parental responsibility is key to the protection of minors.

The Commission is analysing the replies to the Green Paper consultation also on this matter, and will take the view expressed in the resolution into account when deciding about future follow-up.

As for data protection (cf. paragraph 41 of the resolution), the Commission points out that once the General Data Protection Regulation
 is adopted and has entered into application, the Commission will assess whether changes to the ePrivacy Directive (addressing privacy and data protection aspects of electronic communications providers, such as the provision of location services) are necessary in order to ensure consistency and a level playing field of the different actors, taking into account the risks to data protection and privacy generated by the services provided. In addition, the Commission may explore the need for future sectorial instruments, in order to specify data protection requirements in other fields or specific sectors.

The proposed General Data Protection Regulation provides that the controller shall have transparent and easily accessible policies with regard to the processing of personal data and for the exercise of data subjects' rights. The controller shall also provide information relating to the processing of personal data in an intelligible form, using clear and plain language, adapted to the data subject. In addition, under the proposal, ‘data protection by design’ and ‘data protection by default’ will also become essential principles in EU data protection rules – this means that the controller should have mechanisms in place ensuring that products and services used by him respect data protection requirements from the earliest stage of development, and that data protection-friendly mechanisms ensure that by default personal data are not made accessible to an indefinite number of individuals. The EU's data protection rules will restore trust, in particular in the internet, by updating individuals' rights, putting them back in control.
This is therefore fully in line with the call of the resolution that consumers must be able to alter their privacy settings easily and at any time.

The Commission considers media literacy (cf. paragraph 43 of the resolution) an extremely important factor for active citizenship in today's information society, all the more so as the converged environment enhances the need to critically evaluate different aspects of the media. While the Commission does not directly influence education at national level, there is scope for the Commission to identify opportunities for media education and to catalyse, network and support efforts in that direction. The Commission will take into account the views expressed in the replies to the Green Paper consultation. The new Creative Europe programme also offers possibilities to fund film literacy initiatives.

As for the scope of the AVMSD (cf. paragraph 47 of the resolution), the Commission recalls that audiovisual media services must be of commercial nature, "TV-like" and primarily seek to distribute audiovisual content, in order to fall under the AVMSD. Moreover, the provider of the service has editorial responsibility for the choice of content of the service. The AVMSD does not apply to content delivered over the internet by providers established in countries outside the EU but targeting the EU.

The Commission is analysing the replies to the Green Paper consultation on this matter and will take the view expressed in the resolution into account when deciding about future follow-up.

With regard to the linearity criterion (cf. paragraph 48 of the resolution), it should be underlined that the present regulatory framework is indeed based on a differentiation between linear (broadcast) and non-linear (on-demand) services. In a tiered system of rules, the Directive acknowledges a set of core societal values applicable to all audiovisual media services – more stringent rules for scheduled or broadcast services and providers, lighter regulation for on-demand services where users have a more active, "lean-forward" role and decide on the content and the time of viewing. The degree of user control is thus a decisive factor.

The Commission is analysing the replies to the Green Paper consultation on this matter and will take the view expressed in the resolution into account when deciding about future follow-up.

Some of the responses to the Green Paper that the Commission is analysing also point in the direction of de-regulation (cf. paragraph 49 of the resolution).

With regard to copyright (cf. paragraphs 52 and 53 of the resolution), the Commission initiated the stakeholder dialogue "Licences for Europe" in 2013. Participants were asked to explore market-led solutions to enhance online availability and cross-border circulation of creative content. The pledges made at the end of the dialogue include the willingness to continue to work for cross-border portability in the audio-visual sector and an agreement between right holders and film heritage institutions on digitisation and online availability of European film heritage. In July this year, the Commission will, based on the results of a public consultation that closed on 5 March 2014 and other analysis and impact assessment work, set out policy orientation on how the EU copyright framework should be adapted to the digital world. The overall objective is clear: the EU copyright framework must stimulate creativity, innovation and development of business models, help industries re-invest in new creative productions, facilitate research, education, and dissemination of cultural heritage and, at the same time, ensure appropriate remuneration and reward for right holders, helping them to thrive in the digital age. Specific issues to be addressed include territorial restrictions as well as making it easier to clear copyright for online media services.
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