Follow up to the European Parliament resolution on EU cooperation agreements on competition policy enforcement – the way forward, adopted by the Commission on 15 April 2014
1.
Resolution tabled pursuant to Rule 115(5) and 110(2) of the European Parliament's Rules of procedure by the Committee on Economic and Monetary Affairs (ECON)
2.
EP reference number: B7-0088/2014 / P7_TA-PROV(2014)0079

3.
Date of adoption of the resolution: 5 February 2013

4.
Subject: EU cooperation agreements on competition policy enforcement

5.
Brief analysis/assessment of the resolution and requests made in it:
The Resolution supports the Cooperation Agreement with Switzerland and the Memoranda of Understanding (MoU) with India and China. The Resolution calls in general for more cooperation with the competition authorities of third countries and the use of the agreement with Switzerland as a blueprint for similar agreements with other countries (USA, Canada, Japan).

Regarding cooperation agreements which include the exchange of information, the Parliament calls on the Commission to ensure the continuous attractiveness of leniency systems by protecting leniency information, also in civil and criminal court proceedings, and notes that information should not be used to impose custodial sanctions on individuals as long as this is the policy option of the EU.

The Resolution regrets that the agreement with Switzerland "does not contain binding provisions as regards cooperation".

The Resolution calls on the Commission to actively promote competition enforcement in multilateral fora such as WTO, ICN, OECD; furthermore it calls on the Commission to give more priority to strengthening the competition policy sections in Free Trade Agreements.

The Resolution calls for more comprehensive and more frequent information of the Parliament by the Commission. The Commission should inform the European Parliament on bilateral and multilateral initiatives in advance of the final outcome; this type of activities should be included in the annual Work Programme. The Commissioner responsible for competition should regularly inform the Chair of the responsible Parliamentary Committee by letter on the evolution of international cooperation in competition enforcement.

6.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

On cooperation with competition authorities with third countries:

The Commission concludes bilateral cooperation agreements in order to structure and facilitate the cooperation between the Commission and foreign competition authorities. The second generation agreement with Switzerland is a new step in such cooperation. The EU and Switzerland are two very important economic partners, whose economies are deeply integrated. The implementation of this agreement will be facilitated by the already existing convergence between the two competition enforcement systems. Any possible second generation agreement with another country will be targeted to the specificities of the jurisdictions concerned. Advanced cooperation requires a partner in whose professionalism and capacity the Commission can trust.

On the exchange of information:

The protection of a successful leniency system is particularly important for the Commission. Therefore, the exchange of leniency information is simply excluded under the Agreement unless the source of the information has given its express consent. Under the system established by Regulation 1/2003, the Commission could presently not transmit information to a competition authority of a Member State for the potential use against individuals leading to custodial sanctions. By the same token, any second generation agreement with a third country would need to provide that information transmitted by the Commission must not be used to impose custodial sanctions on natural persons. As neither EU competition law nor Swiss competition law know sanctions against natural persons, the use of information for sanctions against individuals was not an issue in relation to Switzerland, and in the Cooperation Agreement with Switzerland it was agreed that no information shall be used to impose any type of sanctions on natural persons.
On binding provisions as regards cooperation:

In fact, all cooperation provisions of the agreement are binding; however the agreement gives discretion to both competition authorities whether to transmit evidence in a particular case. The purpose of the agreement is not to oblige the parties to exchange information but to enable them to do so as they could not exchange information under their present legal framework.

On informing Parliament:

The Commission will continue to keep the Parliament informed of negotiations on competition cooperation agreements, as set out in the Framework Agreement between Commission and Parliament. Parliament will also be informed of the conclusion of the administrative arrangements with third countries known as Memoranda of Understanding.
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