Follow up to the European Parliament resolution with recommendations to the Commission on the European System of Financial Supervision (ESFS) Review, adopted by the Commission on 25 June 2014
1. Rapporteur: Sven GIEGOLD (Greens/EFA/DE)

2. EP reference number: A7-0133/2014 / P7_TA-PROV(2014)0202

3. Date of adoption of the resolution: 11 March 2014

4. Subject: European System of Financial Supervision (ESFS) Review

5. Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

6. Brief analysis/assessment of the resolution and requests made in it:

The Commission is required by the founding Regulations of the European Supervisory Authorities (ESAs) and the European Systemic Risk Board (ESRB) to assess their performance during their first three years of existence and to publish a relevant report by the beginning of this year.

The resolution provides recommendations to the Commission when preparing its reports on the European System of Financial Supervision (ESFS) review.

There is a large degree of convergence between the European Parliament's resolution and the Commission's draft report on the ESFS/ ESAs' review which is currently finalised by DG MARKT. The internal procedures for the adoption of the Commission's report on the ESA (together with the ESRB report prepared by DG ECFIN) will be launched in the next weeks. The final adoption of the reports is envisaged before the end of July.

Main recommendations made in the Parliament's resolution:

· The ESAs should be empowered to launch binding mediation procedures on their own initiative, covering also areas involving the exercise of supervisory judgement.

· All three ESAs should get the mandate and the powers to initiate and coordinate stress tests on their own initiative.

· The ESAs, supervisory authorities (including the European Central Bank (ECB) in its role as supervisor) and the ESRB should get access to the same supervisory data.

· The powers of the chairpersons of the ESAs should be strengthened (e.g. to take technical and operational decisions and to initiate peer reviews); the chairpersons should be granted voting rights in the Boards of Supervisors and formally invited to ECOFIN meetings).

· The management boards of all ESAs should be staffed with independent experts, appointed by the European Parliament. The operational management of the ESAs should be the responsibility of the management board.

· The supervisory authorities should have their own budget line.

· The voting mechanisms of the European Insurance and Occupational Pensions Authority (EIOPA) and the European Securities and Markets Authority (ESMA) should be maintained and the cumbersome and from a perspective of the European Parliament harmful changes that were introduced in EBA as part of the single supervisory mechanism (SSM) compromise should be reversed.

· The independence of the ESAs from the Commission should be strengthened.

· The Commission is required to publish its reasons and a cost-benefit analysis when deviating from draft technical standards submitted by the ESAs.

· The ESAs should be empowered to monitor differences in national legislation detrimental to the functioning of the internal market and identify rent seeking behaviour.

· ESMA and EIOPA should be given direct supervisory powers of large, pan-European enterprises or activities.

· Guidelines pursuant to Article 16 of the ESAs' Regulations should be issued only based on the respective empowerment in sectoral legislation.

· Mechanisms enhancing the independence of the ESRB should be provided for, while ensuring interaction with the ECB.

· The necessary operational changes to the ESRB should be ensured as a consequence of the establishment of the SSM, including the possibility for the ESRB to address warnings and recommendations to the ECB and the SSM.

· An executive Chairperson of the ESRB should be appointed.

· It should be ensured that the ESRB will be represented in the meetings of the Economic and Financial Committee.

· The ESRB should be enabled to issue EU-wide guidance to Members States on macro-prudential instruments as leverage, loan to value and debt to income ratios.

· The ESRB should be enabled to address warnings and recommendations to the ECB in its role in monetary policy as well as in its function as single supervisor (SSM).

· The structure of the ESRB should be revised to allow swifter decision-making and stronger accountability.

· The ESRB's contribution to international macro-prudential regulatory fora should be strengthened.

· The analytical resources available to the ESRB Secretariat should be expanded and the Advisory Scientific Committee of the ESRB should be provided with more resources.

· It should be ensured that the ESRB will be consulted where stress testing regimes are developed by competent authorities including the ECB or by the ESAs.

· It should be ensured that representatives from the ESRB will be invited as observers to relevant meetings and discussions within the ECB, including the meetings of the Financial Stability Committee.

7. Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission broadly agrees with the recommendations made by the European Parliament in its resolution on the ESFS review, in particular with regard to the governance of the ESAs (e.g. enhancing the European dimension in the decision making at the level of the Board of Supervisors) and the strengthening of the ESAs' role in enhancing supervisory convergence (e.g. peer reviews, binding mediation, stress tests), and has taken due account of them when finalising the report on the functioning of the ESAs. The Commission fully honours the operational independence of the ESAs. In full compliance with the founding Regulations, the Commission explains its reasons to the ESAs when sending back or amending draft technical standards. Whenever the Commission deviates from technical advice provided by the ESAs, the underlying reasons are duly justified in the explanatory memorandum or impact assessment accompanying the relevant legislative proposal. The ultimate responsibility of the Commission in adopting the draft technical standards prepared by the ESAs, however, warrants a framed monitoring of the preparatory process by the Commission within the limits of its role as an observer.

The Commission however does not intend at this stage to accompany its report on the review of the ESFS/ ESAs with legislative proposals. It suggests to include in the report a number of recommendations for immediate action (without legislative amendments) to be taken by both the ESAs and the Commission, and for legislative action in the mid-term. The latter will be most likely for the next Commission to decide upon.

Excerpt of the recommendations by the Commission as set out in the draft report on the ESFS/ ESAs' review:

I.
Areas for improvement in the short term

Some of the improvements can be implemented in the short term by the ESAs and the Commission and would not require any change to the legislative framework. This is the case as concerns the following issues:
· The focus on supervisory convergence could be increased in order to ensure the consistent implementation and application of EU law, in particular more and better use of peer reviews could be made and more systematic follow-up needs to be ensured where deficiencies have been detected.

· Enhance transparency of regulatory process (e.g. more detailed feedback on input received from consultations) and ensure, where needed, high quality cost-benefit analysis for draft technical standards.

· Give consumer/ investor protection tasks a higher priority and make full use of available powers.

· Enhance internal governance:

· Stakeholder groups should be composed in a balanced way, taking into account the opinion of the Ombudsman. Transparency of the work of the stakeholder groups could be strengthened.

· The role and influence of ESA staff within preparatory bodies, such as working groups, standing committees, task forces etc. could be reinforced.

· The role and visibility of the Joint Committee could be enhanced, e.g. by a dedicated website and systematic publication of its work. ESAs could make better use of the Joint Committee to focus on core cross-sectoral issues, including on consumer and investor protection as well as prudential matters.

· To enhance the authority of the Chairperson and to allow for swift decision making in the European interest, more use could be made of the delegation of specific tasks to the Chairperson, for instance on requests for information, as provided for in Article 41 (1) of the ESAs Regulation.

In the short term, the Commission will take action in the following areas:

· Make sure that empowerments for technical standards in future legislative proposals have deadlines relative to the entry into force of the basic legal act.

· Clarify the ESAs' role during the preparation of legislative proposals by the Commission, in particular as regards the timeline and scope of empowerments for technical standards.

· Clarify the ESAs’ role on the international scene with a view to ensure the consistency of EU policy.

II.
Potential main areas for improvements in the medium term

At the same time, most of the issues stressed by stakeholders that warrant further attention would imply legislative action to amend the ESA founding Regulations. The Commission intends to further examine the technical and legal aspects of the various issues raised and to launch preparatory work to assess the possible options for addressing these issues in the medium term. This work will in particular examine the following issues:

· Without prejudice to the agreement on EBA voting arrangements reached under the SSM package, the governance of the ESAs could be improved to further enhance the capacity of the Board of Supervisors to take swift decisions in the interest of the EU as a whole. Thought could be given to strengthen the authority and role of the Chairperson and to amend the composition and mandate of the Management Board in order to confer more permanent and executive functions on it.

· Possible improvements to the funding arrangements of the ESAs could be considered to ensure that the ESAs can fulfil their mandate while taking into account budgetary constraints and the need to limit budgetary contributions to a minimum.

· The ESAs could have direct access to data where necessary for the performance of their tasks. The role of the Chair and/ or the Management Board could possibly be strengthened in this respect.

· Possible extensions of the current mandates should be thoroughly assessed in the light of the subsidiarity principle and against costs and benefits. Potential areas for further tasks to be assigned to the ESAs concerned include the area of IFRS enforcement, shadow banking, and direct supervision of highly integrated market infrastructure, such as CCPs.

· The scope of Article 9(5) of the ESAs Regulations could be improved to enable the ESAs to make full use of their respective powers.

· The mandate in the area of consumer/ investor protection could be clarified and enhanced where necessary, in order to better define the respective roles and priorities of the ESAs with a pivotal role assigned to the Joint Committee.

· The possible option of extending the ESAs' dispute settlement powers to include supervisory practice.

· The duration of mandates for Stakeholder Group members could be increased. Consideration should be given to limiting stakeholder groups to one per ESA.

· The possible need for structural changes, including a single seat and extending direct supervision powers to integrated market infrastructures.
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