Follow-up to the European Parliament resolution on public access to documents 2011-2013, adopted by the Commission on 25 June 2014
1.
Rapporteur: Sophia IN 'T VELD (ALDE/NL)

2.
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3.
Date of adoption of the resolution: 11 March 2014

4.
Subject: Public access to documents
5.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

6.
Brief analysis/assessment of the resolution and requests made in it:

This resolution is a follow-up to the latest Annual Reports of the Council, the European Parliament and the Commission on the application of the "access-to-documents" legislation (Regulation 1049/2001). The resolution includes a series of demands regarding the general legislative framework on access-to-documents legislation and wider issues of transparency. The addressees of these demands vary according to the subject matter concerned (the resolution targets, in particular, the Commission and the Council, but also certain practices in the European Parliament itself).

The European Parliament stresses that transparency is essential to a democratic political union of citizens. Transparency, it is observed, allows citizens to fully participate in the democratic process, and having a transparent administration benefits the interests of citizens, the fight against corruption and the legitimacy of the Union’s political system and legislation.

The European Parliament is of the opinion that the current legislative framework, notably Regulation (EC) No 1049/2001 (on public access to documents), is not being properly applied by the Union’s institutions. The European Parliament considers that the Regulation is in urgent need of revision, but the Commission and the Council are not making progress towards adopting an instrument that allows for more transparency as is desired by the Parliament.

The European Parliament urges the EU to take further steps to increase the transparency of its administration and its legislative process to answer citizens' demands for more transparency.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

· General practice as regards access to documents

The Commission agrees with the European Parliament that Regulation 1049/2001 should be applied fully and effectively, including the relevant case law (cf. related recommendations under the heading "Right of access to documents" of the resolution). The Commission draws attention to the fact that in practice it often proves difficult for Commission services (in particular at the stage of confirmatory applications) to observe all legal and procedural (consultation of third parties and other services) requirements while at the same ensuring the timeliness of replies.

· Harmonisation of Annual Reports

In relation to the call on the EU institutions to harmonise their Annual Reports on access to documents (point 24), the Commission is prepared to examine, together with the European Parliament and Council Secretariats, if and how the Annual Reports could be harmonised in particular in terms of structure and comparable statistics.

· Costs of court cases

With regard to the call on the EU institutions to refrain from calling for the opposing party to bear the costs of court cases, and to ensure that citizens are not prevented from challenging decisions for want of means (point 16), the Commission's position is that if the application is unsuccessful, as a rule the applicant should bear the costs. This is considered as a normal practice with a view to the sound use of taxpayer money. The risk of having to bear the costs of both parties to the proceedings tends to reduce the number of manifestly inadmissible or unfounded applications, and is therefore in the interest of the administration of justice. Citizens with insufficient means can have recourse to the legal aid system of the Union courts, which is the appropriate solution to the issue raised by the resolution.

· Appointment of a Transparency Officer

On the recommendation that each EU institution or body appoints a Transparency Officer, to be responsible for compliance and for improving practices (point 22), as part of  its management structures, the Commission has already put in place appropriate structures, namely a Unit in the Secretariat-General dedicated to Transparency issues and a (complementary) network of correspondents in the Directorates-General and services.

· Protection of whistleblowers

Concerning the calls on all the Institutions to evaluate and, where necessary, review their internal arrangements for reporting wrongdoing, and calls for the protection of whistleblowers (point 23), Article 22c of the revised Staff Regulations, which entered into force on 01 January 2014, states that each Institution shall lay down internal rules on the protection of whistleblowers. Moreover, in December 2012, ahead of the Reform, the Commission issued such internal rules for staff on whistleblowing. These guidelines clarify and strengthen the protection of whistleblowers and provide guidance to members of staff who are unsure of whether and how to make use of the whistleblowing procedure.

· Transparency of expert groups and comitology committees

With regard to the call on the Commission to enhance the transparency of expert groups and comitology groups, by holding their meetings in public and publishing the recruitment procedure for members (point 27):

As regards expert groups, the Commission ensures transparency via a dedicated register, the Register of Commission Expert Groups and Other Similar Entities, where key information is published in relation to each group, including on membership, selection procedures, documents discussed and endorsed by the group, as well as minutes. Through this register, transparency has been significantly enhanced over the years, both in terms of the amount of information provided and of technical features introduced, which now make it possible to search more easily and to access information even concerning groups which in the meantime have been closed. Information on the Transatlantic Trade and Investment Partnership Stakeholder Advisory Group (E02988) is also provided via the register.

As regards comitology committees, Regulation 182/2011 provides for the transparency of committee proceedings. Article 10 contains obligations for the Commission: (1) to maintain a register of committee proceedings containing different types of documents and information accessible to the European Parliament and the Council, and (2) to make references to these documents and information available to the general public.

The Comitology Register currently contains: a list of all comitology committees; agendas of committee meetings; summary records of the meetings and the lists of authorities representing the Member States; draft implementing acts submitted to committees; results of voting; the final draft implementing acts following delivery of the opinion of the committees; information concerning the adoption of the final draft implementing acts by the Commission; and statistical data on the work of the committees. All documents are uploaded to the register in standard formats (such as word or pdf) at the same time as they are sent to the committee members. The information provided therefore is fully compliant with the transparency requirements of comitology committees as defined in Article 10 of the Comitology Regulation.

As far as the meetings are concerned, they are not public in accordance with the Committees' Rules of Procedure (Article 13 of which provides that committees' discussions are confidential). However, committees' work is rendered transparent by the fact that the agendas, documents and summaries of the meetings are made public via the Comitology Register.

· Informal trilogues

On the call on the Commission, the Council and Parliament to ensure greater transparency of informal trilogues (point 28), the Commission supports the general aim to make the legislative process transparent and easily understandable for the citizens.

It should be emphasised that the inter-institutional negotiations in informal trilogues prepare the ground for the subsequent formal stages of the legislative procedure where the legislation is discussed and voted by the European Parliament and Council. Democratic scrutiny is therefore ensured through the Union's standard legislative procedures.

Trilogue meetings are held in an environment of mutual trust, whereby the representatives of the Institutions must be able to express their positions freely and keep their room for negotiation so that compromise solutions can be found. Therefore, in specific situations, it is not excluded that a premature opening of certain trilogue-related documents to the public would run the risk of seriously undermining the ongoing inter institutional decision-making process as well as the internal decision making process of each institution involved in the process.

· Classification of documents

With regard to the calls on the Commission to propose a Regulation laying down clear rules and criteria for the classification of documents by the EU institutions, bodies and agencies (point 31): the legal base for the Commission to handle EU classified information (EUCI) is Commission Decision 2001/844 (EC, ECSC, Euratom) of 29 November 2001, which is part of its internal rules of procedure (Cf. legal basis article 249 TFEU (ex-article 218(2)). The Commission is currently revising its legal framework for security in order to align it with the recently adopted Council rules. The Council issued its own rules on EU Classified information in autumn 2013 (Council Decision 2013/488/EU of 23 September 2013, OJ L 274, 15.10.2013, p.1). In accordance with a joint declaration submitted by Council, Commission and EEAS, all EU institutions, bodies and agencies are called upon to have equivalent rules. In this context, it is important to note that rules in EU Institutions (including the European Parliament) for handling EUCI are strictly equivalent and the (forthcoming) founding acts for Executive Agencies foresee to apply and implement the same Commission EUCI rules.

· Access to legal services’ opinions

Concerning points 38-41 of the Resolution, addressing opinions of the Legal services of the institutions, the Commission believes that the quoted Turco jurisprudence
 requires a case-by-case assessment to determine whether there is a real risk that is reasonably foreseeable and not purely hypothetical that disclosure of legal advice issued in the course of legislative procedures might undermine the protection of that advice, and, if such is the case, to decide whether or not there is an overriding public interest that might nevertheless justify disclosure of the document concerned. This depends on the circumstances of each case (including on whether the legislative procedure is ongoing or closed), and the Court has highlighted that the institutions may refuse access to legal advice "of a particularly sensitive nature or having a particularly wide scope that goes beyond the context of the legislative process in question" (Paragraph 69). Therefore, this judgment does not mean that there is an unrestricted right of access to "legal advice" relating to legislative procedures.
---------------

� Judgment of the Court of Justice of 1 July 2008, joined Cases C-39/05 P and C-52/05 P, Sweden and Turco vs Council.
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