ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a Regulation of the European Parliament and of the Council laying down measures concerning the European single market for electronic communications and to achieve a Connected Continent, and amending Directives 2002/20/EC, 2002/21/EC, 2002/22/EC and Regulations (EC) No 1211/2009 and (EU) No 531/2012
1.
Rapporteur: Pilar DEL CASTILLO VERA (EPP/ES)

2.
EP reference number: A7-0190/2014 / P7_TA-PROV(2014)0281

3.
Date of adoption of the resolution: 3 April 2014

4.
Subject: Adoption of rules concerning the single market for electronic communications.
5.
Interinstitutional reference number: 2013/0309(COD)

6.
Legal basis: Article 114 of the Treaty on the Functioning of the European Union

7.
Competent Parliamentary Committee: Committee on Industry, Research and Energy (ITRE)

8.
Commission's position: In principle, the Commission accepts some of the amendments, but does not intend to accept others and would accept some others partly or subject to rewording.

The Commission would directly accept 3, 5, 10, 11, 13-17, 21-26, 33, 37, 38, 39, 41, 42, 44, 45, 49, 50, 51, 53, 55-56, 74-78 , 81, 85-92 , 95, 96, 97, 101, 102, 103-106, 108-117, 119-124, 127, 128, 130, 131, 133-136, 138, 146, 147, 154, 157, 158, 160-163, 164, 166-171,175, 183, 198, 200-203, 219, 230, 231, 233.

The Commission would in principle accept 36, 57, 58, 60, 64-68, 118, 148, 156, 159, 180, 184, 185, 186, 188, 190, 191, 194, 197, 204-218.

The Commission would not in principle accept, or would only accept subject to rewording or clarifications of the text, the following amendments: 1, 2, 4, 6-9, 12, 18, 19-20, 27-32, 34, 35, 40, 43, 46, 52, 54, 59, 61, 62, 63, 69-73, 79-80, 82-84, 93, 94, 98, 107, 125, 126, 129, 132, 137, 139, 140-144, 145, 153, 155, 165, 172-174, 176-179, 181-182, 187,189, 192, 193, 195, 196, 199, 220, 221-229, 232, 234=241, 235=242, 236=243, 239, 240.

Single EU Authorisation

On the single EU authorisation, amendments 103-113, 164-171 and 219, substitute the original approach based on home and host Member States relationship for European operators with a general one-stop-shop notification system to BEREC, where the establishment of a prior notification system has been notified by a Member State to the Commission and considered necessary and justified, and by a mandate to BEREC to issue opinions on the withdrawal of the right to provide electronic communications services, but also of rights of use. The proposed changes to the notification system are still in line with the original objective to reduce red tape and to favour convergence in authorisation conditions and in conditions for withdrawal and could therefore be acceptable for the Commission. With specific regard to the principle of equivalent regulatory treatment provided for in Article 3(5), however, the wording of the Parliament resolution (amendment 107) should be clarified, also in view of the wording of the corresponding Recital 15.

Spectrum

With regard to spectrum, the resolution proposes among others a) the introduction of a 25‑year standard duration for rights of use for wireless broadband spectrum (amendments 117, 129 and 134); b) a joint authorisation process allowing two or several Member States to cooperate in granting spectrum usage rights (amendment 133); c) the deletion of the Article 16 concerning spectrum coordination among Member States (amendment 139), together with d) some references to specific national requirements and the cultural aspects of spectrum policy which would, inter alia, clarify that the proposed harmonisation procedure would not affect broadcasting spectrum (e.g. amendments 115, 118, 121, 125). Overall, and apart from some technical observations, these changes appear to be broadly consistent with the original objectives of the proposal, except for the deletion of Article 16 ensuring cooperation among Member States for spectrum coordination and granting certain powers to the Commission to ensure coordinated implementation thereof.

Access products

As far as virtual access products are concerned, the concept would be maintained in principle but significantly reduced in scope. The type of wholesale access products covered by the amendments would be limited to those destined to supply end customers in the business sector. Further, the specification of the elements of the access products that should be harmonised would be left to BEREC and there would be very little direction in the legislation on how to determine them. Finally, no implementing acts would be foreseen as the outcome of the harmonisation process, but rather non-binding BEREC guidelines. While the Commission can welcome the recognition of the need for harmonisation of wholesale access products in the internal market, the reduction in material scope and in degree of harmonisation appears to exclude any consideration of a common approach to virtual local access products (VULA), which are typically for mass-market use, and to IP‑based interconnection products. The Commission would therefore accept amendments 140-144 subject to rewording that would address these outstanding concerns.

Open internet

There was considerable support to enshrine the protection of the open internet in the regulation, and in particular the prohibition of blocking, throttling or other forms of discriminatory traffic management practices against specific services or content or classes thereof in the internet, while allowing scope to serve the quality needs of certain innovative services, and the general objectives of the proposal have been maintained in the opinion voted by the Parliament on 3 April. The text as voted by the Parliament therefore broadly represents a useful reference point for continuing work with the co-legislators.

The main amendments
 approved by the Parliament: a) introduce the principle of net neutrality in the open internet in recital 45 (amendment 41); b) introduce a definition of the net neutrality principle in Article 2(12a) (amendments 234=241); c) include reference to the principle of net neutrality and to terminal equipment in the definition of internet access service (Article 2(14)) (amendments 235=242); d) introduce "logically distinct capacity", "strict admission control", "functionality requiring enhanced quality from end to end" as criteria in the definition of specialised services (Article 2(15)) (amendments 235=242); e) clarify that specialised services are conditional upon there being sufficient capacity for the open internet and no detriment to its availability and quality (Article 23(2)) (amendments 236=243); f) provide for two distinct non-discrimination rules: one between functionally equivalent specialised services (in Article 23(2)) and one between services available in the open internet (in Article 23(5)) (amendments 236=243); g) delete Article 23(3) which emphasised that Article 23 is without prejudice to Union or national legislation related to the lawfulness of the information, content, applications or services transmitted (amendments 236=243); while maintaining some corresponding language in recital 46 (amendment 42); h) delete the formulation "within the limits of contractually agreed volumes and speeds in Article 23(5), instead referring to the possibility of contractual agreement on volumes and speeds (amendments 236=243); i) remove references to serious crime, legislative provision in Article 23(5)(a) and to unsolicited communications in Article 23(5)(c) from the exhaustive list of circumstances under which traffic management is allowed pursuant to the Regulation (amendments 236=243); j) allow, in Article 23(5)(d), congestion management only if temporary "and" (instead of "or") exceptional (amendments 236=243); k) introduce "efficient procedures aimed at addressing complaints" by internet service providers in Article 23(5) (amendments 236=243); l) reduce the aspects that NRAs should monitor in Article 24(1) (amendment 153); m) delete Commission implementing powers, assigning guidance powers to BEREC in Article 24(3) (amendment 155); n) introduce a review of the functioning of the provisions on specialised services (Article 24a(new) – amendment 156).

Regarding b), while in the view of the Commission the definition of net neutrality in Article 2(12a) (and reference to it in the definition of internet access services in Article 2(14)) is not necessary, as the relevant obligations for the treatment of traffic in the open internet are foreseen in Article 23(5), the Commission understands the political motivation of the Parliament to include such a declaratory statement in the legal text. However, in copying the text from Recital 45, the Parliament has omitted the words "in the open Internet" which were agreed in the ITRE Committee, and which the Commission will seek to have reinserted in order to ensure a balanced definition.

Regarding d), the Commission recognises that specialised services should have specific functionalities, and will work to ensure that the specific drafting of the definition in this respect also reflects the technical constraints of certain networks, in particular mobile networks.

Regarding e) and f), the Commission supports in particular the amendments to Article 23(2) which clarify the relationship between internet access services and specialised services, including the fact that distinct non-discrimination rules are applicable to the former (in Article 23(5)) and the latter (in Article 23(2)). The text voted by the Parliament states that specialised services should not be "to the detriment of the availability or quality of internet access services". The corresponding recital 49 states that the "provider should ensure that the enhanced quality service does not cause material detriment to the general quality of internet access". The Commission will work towards ensuring greater clarity regarding the threshold for regulatory intervention in respect of the effect of specialised services used by any given user on other users' internet experience (i.e. the "general quality" of the internet). At the same time, the Commission will continue to seek to ensure that any impact of specialised services on the experience of the internet connection of the same user should be transparently communicated to the end-user, as foreseen in Articles 26 (2)(e) and 25(e)(iv) of the Commission proposal.

Regarding g) and i), the Commission considers that the draft Regulation does not implicitly amend or override existing substantive legal provisions on the lawfulness of information or content or specific Union provisions addressing how certain types of traffic may be treated, such as the Child Protection Directive. It is none the less desirable to avoid any ambiguity in this respect. The Commission therefore will continue to work on a well-targeted provision, while addressing the concerns expressed about a potentially wide discretion of ISPs and law‑enforcement authorities to block broader categories of traffic. Equally, the user interest in an explicit option to avoid unsolicited communications should still be pursued.

As regards j), the cumulative effect of the change in wording proposed by the European Parliament could potentially be very restrictive, so the Commission will continue to engage with the co-legislators with practical examples of types of occasional congestion and of the costs of dimensioning networks to deal with such congestion, in order to determine the most appropriate and efficient congestion management principle.

With respect to the abolition of the implementing powers of the Commission in Article 24(3), the Commission considers that in order to achieve EU-level harmonisation, binding implementing acts are necessary and thus preferable (or a necessary potential complement) to BEREC guidelines.

End-users' provisions

The Parliament has adopted amendments implementing a comprehensive change of legal instrument as regards end-users provisions (in particular amendments 98, 101, 102, 145, 147 and 157 to 162 delete provisions from the Regulation; and amendments from 183 to 203 introduce amendments to Directive 2002/22/EC), except for those related to net neutrality under Articles 23 and 24 and to the elimination of restriction and discrimination under Articles 21(1) and (2) of the Commission proposal. Instead of the proposed provisions in the Regulation, the Parliament integrates the main elements of the Commission proposal as amendments to Directive 2002/22/EC (Universal Service Directive, USD) via Article 36 of the Regulation.

The Commission can agree with the proposed approach of changing the legal instrument as the proposed amendments integrate most of the enhanced end-users' protection and empowerment provisions in the proposal. Whilst the change of legal instrument has an impact on the full harmonisation objective of the proposal, the integration of most of the substantive elements of the Regulation as amendments to the USD (see below) would fulfil the objectives of the proposal ensuring a high level of end-users' rights at EU level and such change could be accepted.

Concerning provisions for governance foreseen in the Regulation, the Parliament has adopted amendments on inter alia Member States' flexibility to adopt further contractual requirements, and the competences attributed to the Commission to adopt a number of implementing rules are conferred to BEREC acting through the instrument of non-binding guidelines. This concerns implementation aspects regarding both end-users' rights and net neutrality. With regard to end-users provisions, the attribution of an implementing guidance role to BEREC would still contribute to ensure more effective implementation of the proposed new rules to enhance end-users rights and could be accepted by the Commission. By contrast, implementation of the Union's net neutrality rules requires legally binding implementing acts to ensure EU-wide harmonisation (see above).

Specific provisions on enhanced consumer protection and end-users' rights foreseen by the Commission proposal are generally maintained. The Parliament maintains in the Regulation the provisions on elimination of restriction and discrimination under Articles 21(1) and (2) of the Commission proposal. Furthermore, most of the provisions under the Commission proposal are transformed to amendments to the Universal Service Directive, including inter alia: a) more pertinent information requirements for contracts; b) transparency and publication of information and comparison tools; c) cross-border dispute resolution; d) elements on control of consumption; e) facilitation of contract termination; f) more efficient, receiving-provider led switching process; and g) application of contractual and switching rules to all elements in bundled offers.

These modifications are introduced through the deletion of the relevant provisions from the Commission proposal and, via Article 36 of the Regulation, amendments to the USD, notably amendments to Articles 20, 21, 30 and 34 of the USD and the introduction of new Articles 20a and 21a of the USD. As most elements in the Commission proposal are maintained as amendments to the USD and would ensure the objectives of enhancing end‑users' rights, these amendments could be accepted. In this regard, some provisions require some further improvement (e.g. greater precision in information and contracts on "normally available" internet speeds) and can be accepted subject to rewording (amendments 187 and 192 on Articles 20 and 21 USD in connection with Articles 25(1) and 26(2) in the Commission proposal). In this context, the modification of recital 56 (amendment 52) also includes a reference to "normally available" speed which could be subject to clarification. Regarding Amendment 191 (new article 20a(9)), the Commission underlines that it should not concern formal requirements for distance contracts and the right of withdrawal which are fully harmonised in the Consumer Rights Directive.

Certain additional end-users and consumer protection safeguards foreseen in the Commission proposal are not retained, including: a) benchmarking of tariffs for intra‑EU (international) calls; b) notification when the consumption of services reaches 80 % of the financial limit set by the end-user; c) explicit provision on automatic termination of contracts after conclusion of the switch; d) the right to terminate a contract after six months subject to certain conditions; e) email forwarding when changing the associated internet service provider.

Items d) and e) reflect best practice in a very limited number of Member States; and in view of their potentially negative effect on revenue predictability and investment, and in the context of the minimum harmonisation approach adopted by the Parliament, their deletion can be accepted. Item c) is not explicitly retained but it can be accepted in view of the full revision by the Parliament of Article 30 USD on facilitating change of provider and the safeguards for end-users contained therein.

However, the deletion of the two other above-mentioned elements in the Commission proposal cannot be accepted. As regards item a) (intra-EU calls), although the Parliament has adopted full deletion of Article 21(3) of the proposal (amendment 145) and corresponding recital 44 and definition (amendments 40, 98), this market is subject to significant anomalies as very significant price differences with domestic calls continue to prevail unrelated to costs, and it appears justified to continue to pursue a modest benchmarking provision.

As regards item b), the 80 % financial limit is an important consumer safeguard, in particular for expenditure-conscious or vulnerable consumers. For this reason, the amendments regarding deletion of this element under Article 27(2) of the Commission proposal (amendment 193 regarding new Article 21a USD on control of consumption, amendment 54 as regards recital 58) cannot in principle be accepted.

In addition, the Parliament proposes the revision of Article 26 of the USD on emergency services and the single European Emergency number (112) (amendment 195), a new Article 26a USD on reverse EU "112" communication system (amendment 196), and the introduction of a new Article 37a in the same Directive as regards Commission delegated acts in application of the revised Article 26 (amendment 199). As the amendment of Article 26 USD and the related delegated acts under the proposed Article 37a were not foreseen under the Commission proposal, these amendments seem to go beyond the amending power of the Parliament. Furthermore, such amendments would imply substantial modification of the current provisions and their implementation requirements which were not considered in the Commission proposal. In this context, these amendments cannot be accepted.

Amendments to the Framework Directive

The resolution removes most measures of the original proposal aiming at ensuring more regulatory consistency for cross-border operators (such as the explicit reference to the Commission recommendation as an element to be taken into account in the context of assessment of remedies notified to the Commission pursuant to Article 7a FD and the Commission veto power on remedies imposed on multi-country operators), which the Commission cannot accept as such. (amendments 176-179)

The resolution also provides for the possibility to appoint only one NRA per Member State (amendment 174), that shall be represented in BEREC and shall be appointed with a harmonised set of competences, including inter alia authorisation issues (amendment 175). The new elements proposed regarding NRA competences can be acceptable to the Commission in view of the overall balance of the proposal and of strengthening the role of independent NRAs in terms of common competences, and thereby of BEREC. The additional amendment concerning the whole review of the Regulatory Framework, on the contrary, cannot be accepted in so far as the current wording pre-empts the Commission's prerogatives for legislative initiative (amendment 229).

Roaming

With regard to roaming, the optional Roam-Like-At-Home (RLAH) regime based on incentives for favourable multilateral wholesale agreements is substituted by a) mandatory retail RLAH as from 15 December 2015; b) fair use criteria similar to those in the proposal, but including adoption of Commission's implementing act by mid-2015 on detailed rules for application of these criteria; c) in order to support the prohibition of surcharges at retail level, the review of wholesale market measures by mid-2015 – report to the co-legislators and new legislative proposal in this regard. These amendments (204-217) deviate substantially from the Commission's proposal, while advancing the shared objective. In view of the above preference in the Parliament as to means (but not as to ends) the proposed changes are acceptable in principle.

BEREC

With regard to provisions on BEREC, the final report confirms the deletion of the proposed changes to the BEREC Regulation establishing an independent and permanent chair, while adding the abovementioned harmonisation of NRAs' competences. It also confirms the introduction of BEREC’s role as methodical to support the development of Union policy and law. Taking into account the increased role of BEREC in the overall proposal, the Commission does not accept deletion of all changes to BEREC governance. This also applies to more technical changes intended to implement the inter-institutional Common Approach (these relate mainly to the appointment and mandate of the Administrative Manager, his role in relation to the Management Committee and the Board of Regulators, and the application of the Staff Regulations). Moreover, if BEREC's proposed role in delivering opinions to the Commission is to be understood as providing in the BEREC Regulation for a formal role in the elaboration of legislative proposals, this would not be acceptable since it would be contrary to the Commission's right of initiative under the Treaty.

9.
Outlook for amendment of the proposal: The Commission awaits further progress in Council.

10.
Outlook for the adoption of Council's position: The 6th June Telecom Council took note of a progress report by the Hellenic Presidency, but did not conclude on a general approach. The Commission's expectation is for the Italian Presidency to start trilogues in view of achieving agreement on the proposal by the end of 2014.

� Additionally to these main amendments the following amendments were approved by the Parliament in the context of the open internet: amendment 148 (title of Article 23), amendment 154 (Article 24(2)), amendments 42 to 46 (recitals 46, 47, 47a new, 48, 49), amendments 239 and 240 (recitals 50 and 51).





