Follow up to the European Parliament resolution on the Annual Report 2012 on the protection of the EU’s financial interests - Fight against fraud, adopted by the Commission on 15 July 2014
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Brief analysis/assessment of the resolution and requests made in it:

The resolution is based on the European Parliament’s annual own initiative report on protection of financial interests and the fight against fraud. It draws on the Commission’s annual report on the fight against fraud for 2012
, the OLAF annual activity report for 2012
, the annual report of the Court of Auditors (ECA) for 2012
, the Activity Report of the OLAF Supervisory Committee
 and European Parliament resolutions from previous years on the protection of financial interests.

The resolution focuses on a very wide range of issues. It is divided into seven sections to which responses are given in point 7 below.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
Strengthening the European Union’s anti-fraud machinery (paragraphs 1 to 11)

Fraud reporting (paragraph 2)

Article 325 TFEU concerns the protection of the EU's financial interests. This includes not only the fight against fraud but also against irregularities. The focus of the 2012 report has been on cases reported as fraudulent and provides a detailed analysis of them. The Commission intends to maintain this approach for its 2013 report. See also response to paragraph 6.

Report on monitoring and implementation of Parliament’s recommendations (paragraph 4)

Article 325 TFEU concerns the protection of the EU's financial interests. This includes not only the fight against fraud but also against irregularities. The focus of the 2012 report has been on cases reported as fraudulent and provides a detailed analysis of them. The Commission intends to maintain this approach for its 2013 report. See also response to paragraph 6.

Negotiations on anti-fraud legislative initiatives (paragraph 5)

The Commission thanks the Parliament for its support. It attributes high importance to reaching, as soon as possible, an agreement on all its anti-fraud legislative proposals that will strengthen the protection of the EU's financial interests.

Distinction between frauds, errors and irregularities (paragraph 6)
For the past two years, the Commission has already in its reports made a clear distinction between irregularities reported as fraudulent (which include suspicions of fraud as well as established fraud) and irregularities not reported as fraudulent. The definition of "irregularity" encompasses intentional (for cases of suspected and established frauds) and non-intentional infringements of EU rules with a financial impact on the EU budget. The concept of “error” is not defined in EU law, but stems from auditing practices and is not part of the reporting obligations under Article 325 TFEU. Since the 2012 Report, information is given on the proportion of irregularities reported as fraudulent for which Member States have indicated that fraud has been actually established.

Establishment of a team of European customs officials (paragraph 10)
The setting up of national customs officials working in a common environment is currently being analysed by the Commission. Following the Communication on customs risk management and security of the supply chain (COM(2012) 793final), the Commission is currently preparing the "Strategy and step by step action plan" requested by the Council. The opportunities arising from the Customs 2020 programme, for example the stationing of Member State experts at a permanent location in the form of expert groups, will be taken into account when the time comes in the Action Plan. To sum up, the Commission is looking at all possibilities to improve the risk management capacities of Member States (and not only for the fight against financial fraud but also to cover all other types or threats such as security and safety).

Revenue-own resources (paragraphs 12 to 16)

Fight against fraud and tax evasion (paragraph 13)
The Commission thanks the Parliament for its support for its Action Plan to step up the fight against fraud and tax evasion. The Commission agrees on the need for enhanced cooperation not only between the tax, police and judicial authorities within a single country but also involving customs services. It does not share the view that transit is one of the areas affected by the highest rates of corruption in Europe. The introduction of ATIS (Anti-fraud Transit Information system) has enabled customs to work with much improved risk indicators than would be possible without such a database. Corruption is a phenomenon that must be eliminated from all procedures, including customs.

The Commission will continue to be active at international level (G20; OECD) so as to promote high standards of transparency, good governance and exchange of information. It will notably continue cooperating in implementing the global standard on automatic exchange of information. The Commission also supports the G20/ OECD initiative on base erosion and profit shifting (BEPS). Several issues identified in the OECD BEPS Report have also been addressed by the Commission in its anti-tax fraud package of 6 December 2012, where it proposed an Action Plan and recommendations on tax havens and aggressive tax planning.

Comparative analysis of effectiveness of national systems for the collection of traditional own resources (paragraph 14)
The Commission constantly monitors Member States' customs supervision and their systems for the collection of traditional own resources, in the framework of its annual inspection programme on traditional own resources. As from 2011 onwards, the Commission has been presenting to Member States annual thematic reports consolidating the results of the inspections. These reports provide also comparative assessments on Member States' customs supervision and show the areas where improvements are needed.

The Commission also carries out a systematic examination of all the cases concerning irrecoverable amounts of customs duties exceeding the threshold of EUR 50.000 so as to determine whether Member States have acted diligently in the recovery. In cases where Member States' recovery performance is called into question they have to compensate the losses incurred. The criteria on the basis of which the Commission is assessing their recovery action are shared with Member States with a detailed Compendium, thus helping them to remedy possible weaknesses in their national recovery procedures.

Amounts reported 20% above average for cases of non-fraudulent irregularities in traditional own resources (paragraph 15)
It is true that in 2012 the total amount of traditional own resources concerning detected non-fraudulent irregularities was 20% above the average for 2008-2012. However, this increase may also be explained by greater effectiveness of Member States' risk based customs control systems.

VAT gap (paragraph 16)
The Commission is committed to annually updating the study on the estimation of the VAT gap. However, it will continue to be a separate study which could then feed into the report on protection of financial interests.

Excise Movement Control System (EMCS) (paragraphs 17 to 23)

Physical control of goods (paragraph 18)
Whilst Directive 2008/118/EC empowers and obliges Member States to conduct an electronic verification of data, there is no general power to conduct physical controls on goods before loading at dispatch or unloading at destination. In order to respect the principle of freedom of movement of Union goods, any such control can only be carried out on the basis of the results of risk analysis. The Commission, however, shares the view that closer cooperation between customs and tax authorities should be encouraged. Member States also should make greater use of the provisions of Council Regulation 389/2012 to request post-delivery audits in the Member State of destination and to exchange information collected as a result of road controls in order to fight possible abuse.

Increased inspections (paragraph 19)
The granting of excise authorisations is a national matter. Furthermore, the Commission has launched an evaluation of the arrangements covered by Directive 2008/118/EC. An important aspect of this evaluation is to assess to what extent the current arrangements support the fight against fraud as well as improving the functioning of the Single Market and facilitating trade. As part of this evaluation, the Commission will examine the existing arrangements of authorisations for tax warehouses and other associated authorisations in order to have a clear picture of the current situation concerning national arrangements. On the basis of this evaluation, the Commission may bring forward proposals to amend the Directive and will report to the Parliament and Council on this subject in 2015.

Cooperation (paragraph 20)
The Commission encourages closer cooperation between tax authorities and encourages Member States to use the provisions of Council Regulation 389/2012 to request post-delivery audits in the Member State of destination and to exchange information collected as a result of road controls, in order to fight possible abuse.

Time limits (paragraph 21)
Limiting the time between the arrival of goods and the sending of a report of receipt to one day would be impractical for large consignments, given the need to verify the consignment and enter the goods into the consignees' inventory before sending a report of receipt. The Commission is, however, aware of the issues concerning journey time limits, and is currently investigating the issues in cooperation with Member States' authorities and trade representatives.

Guarantees (paragraph 22)
The management of excise guarantees for tax warehouses is a national matter and would require changes to Directive 2008/118/EC. The Commission is not aware of any case where a connection has been made between the level of a warehouse guarantee and the perpetration of fraud.

Uniform system (paragraph 23)
The data requirements for the submission of data by traders to EMCS and for the exchange of data between Member States are governed by strictly defined rules, backed up by Implementing Acts. Whilst there might be some need to review certain aspects, for example journey time limits, the requirements themselves are not broadly defined.

VAT (paragraphs 24 to 27)

VAT gap (paragraph 24)
See reply to paragraph 16.

Simplification (paragraph 26)
The Commission thanks the Parliament for its support for measures taken to simplify VAT procedures.

Irregularities reported as fraudulent and detrimental to the European Union budget (paragraphs 28 to 42)

Reporting guidelines (paragraph 29)
Reporting guidelines exist both at EU and Member States' level and include the deadlines to be respected when reporting. The relevant Regulations are rather explicit. Moreover, the average eight months delay in reporting after detection does not seem an unreasonable delay, especially given the decentralisation levels which the implementation of EU policies can have in certain Member States.

Corruption cases (paragraph 32)
Corruption having a financial impact on EU financial interests is covered by Article 325 of the Treaty on the Functioning of the European Union. In fact, since 2012, the Commission reports on the protection of financial interests always contain a reference to the number of reported cases of corruption with an impact on the financial interests of the EU.

Recovery in the agriculture and rural development sector (paragraph 34)
The Commission would like to point out that the figures quoted concern the period 2007 to 2012.

Information on recoveries (paragraph 36)

Since 2010, the way in which information concerning recoveries is collected has changed. This is due to the simplification introduced in the amended Regulations in the area of cohesion policy. Data is available but its reliability and the possibility of making comparisons is limited.

The Commission will publish information again when it has reasonable assurance that it has some concrete added value. In this respect, the Article 325 report has already been strengthened and enriched with significant information concerning cohesion policy, in particular concerning financial corrections (and suspensions and interruptions) which represent the most common way through which recoveries are made between the Commission and Member States.

Divergence in Member States’ approaches (paragraph 38)
Differences exist in the way in which Member States approach fraud detection and prosecution, and this is clearly shown by the data published in the PIF Report. However, the Commission has invested, in the past years, time and resources to raise awareness and attention by all actors involved in the detection and prevention of fraud against the EU budget.

The most relevant and evident achievement of such an action is the introduction, for the first time, in the basic legal acts concerning EU funds disbursed under shared management for the period 2014-2020, of the obligation for the managing authorities (MAs) to put in place effective and proportionate anti-fraud measures, based on fraud risk assessments. National audit authorities are also obliged to verify the compliance of MAs with these obligations and the implementation of the specific guidelines issued by the Commission in this respect.

Uniform reporting principles and call for a report by Court of Auditors (paragraph 39)
Regarding the uniform reporting principles in all Member States, see response to paragraph 38.

Regarding the follow up on the performance of OLAF, the Commission and OLAF see no need, at this stage, to ask the Court of Auditors for a follow-up audit. However, this decision is of course up to the Court.

It should be noted that, as a result of the re-organisation in 2012, OLAF has visibly improved its performance (see OLAF Report 2013).

Transparency (paragraph 40)
The Commission recalls that in its European Transparency Initiative launched through a Green Paper in 2006, the publication of data on the beneficiaries of EU funds was already proposed. Thanks to a dedicated web site managed by the Commission, any citizen may have access to information on whom or what is being financed from the EU budget
.

The Commission directly publishes information related to beneficiaries of EU funds which are implemented under direct management (Financial Regulation, Article 58.1(a)). This information is available through the Financial Transparency System (FTS), a central online search engine
.

The Commission considers that it is fulfilling transparency requirements as defined in Article 35 of the Financial Regulation and Article 21 of its Rules of Application, and draws attention to the fact that transparency must be balanced against the fundamental right to protection of personal data.

As for EU funds implemented by the Commission's implementing partners (Member States, third countries, international organisations, etc.), the transparency requirements constitute a pre-condition for the delegation of implementation of EU funds, also subject to compliance with personal data protection requirements. The Commission considers that it should remain so, as the implementing partners are the best placed to have full and reliable information regarding the beneficiaries of the funds they manage.

Statistics on follow up to OLAF recommendations (paragraph 41)
No information on the judicial proceedings initiated by Member States following OLAF investigations were made available in the 2012 Report, given that OLAF was in the process of conducting an extensive review on this information. The results of this exercise have been presented in the OLAF Report 2013 (Figure 18b). The amounts actually recovered in 2012 based on OLAF recommendations are included in the OLAF Report 2012 (Table 8). The same information is available also in the 2013 Report (Figure 17)
. The 2013 Report also includes the indictment rate for cases (Figure 18b).

Cases dismissed and transferred back (paragraph 42)
When there is a suspicion of fraud, OLAF does not dismiss and refer back cases to the Commission services for them to investigate. OLAF is and remains the only body entitled to run administrative investigations in such cases. When OLAF receives information about suspected fraud from another Commission service, it decides on whether to open an investigation or to dismiss a case on the basis of the criteria set out in Article 5(1) of Regulation 883/2013. OLAF informs the Commission service that sent the information of the decision to dismiss and of the reasons for the dismissal. In the rare instances when a case is dismissed under the principles of subsidiarity and proportionality, and might require investigation, the case is transmitted by OLAF to the competent national authorities.

OLAF (paragraphs 43 to 48)

421 cases closed (paragraph 43)
The cases mentioned were opened as a transitional measure necessary to allow the new procedural rules and organisational structure of the Office to come into effect on 1 February 2012. Prior to 1 February 2012, the investigative units had been instructed to complete all assessments for cases that could be dismissed before that date and therefore what remained were longstanding and difficult cases where it was considered that sufficient suspicions existed. The average duration of the assessment of the cases opened on 1 February was 8 months, the highest average duration of selections/ assessments since 2008 (the 2011 average being 6.8 months and the 2012 average 1.4 months). OLAF's Instructions to Staff on Investigative Priorities (ISIP), in effect at 1 February 2012, provided for specific transitional measures, and a special investigation team was established to treat as a matter of priority the important number of cases opened. OLAF only continued active investigations where it was justified. No internal investigations, where the powers of OLAF are the most extensive, were part of the cases (ISIP art 30.2).

The trends for 2013 confirm that the shorter duration of investigations was not a one-off event
.

Investigation policy priorities (IPPs) (paragraph 44)
The Investigation Policy Priorities (IPPs) are annual priorities included in the OLAF Management Plan and explicitly mentioned in the Regulation 883/2013. They are determined, taking into consideration the views expressed by various institutions (e.g. the 2014 IPPs were based on nine key documents issued by stakeholders such as the European Parliament, Commission services and the European Court of Auditors). OLAF consults regularly with other Commission Directorates-General (DGs) on matters related to fraud prevention and detection, including on the IPPs. OLAF has set up a Fraud Prevention and Detection Network (FPDNet) with the DGs concerned where the IPPs were discussed. A discussion on the IPPs for 2014 took place in the first interinstitutional exchange of views on 8 April 2014 and will probably also feature in the future exchanges (in accordance with Article16 (2) a) of the OLAF Regulation). In this forum, the Director-General of OLAF explained in detail how the IPPs 2014 were selected.

While this is already being done to a certain extent, OLAF is exploring internally the possibility of linking more systematically the preparation of the IPPs with a risk assessment exercise.

It should be noted that in its Activity Report 2013, the Supervisory Committee welcomed the improved definition of the IPPs for 2014.

Analysis of information sources (paragraph 45i)
OLAF annual reports contain an analysis of the incoming information of investigative interest referred to OLAF, including a breakdown between public and private sources and a breakdown by Member State.

Incoming information (paragraph 45ii)
The OLAF annual reports have included statistics on incoming information in the same format since 2011. Under the new procedures, the dedicated OLAF Investigation Selection and Review Unit deals with the incoming information more efficiently and promptly and ensures consistency in the selection of cases. The statistics are presented in an objective manner and are not linked to any closure of programmes in the agricultural, structural funds or other domains. Moreover, though the closure of many such programmes was indeed foreseen for 2013, various programmes have been extended, creating thereby a general overlapping of the programming expenditure periods. Thus, the Commission expects that the case reporting from such programmes will remain high going forward.

It should be noted that the amount of incoming information coming from public sources increased again in 2013 (405), as compared with 2012 (375).

Follow up by Member States of OLAF recommendations (paragraph 45iii)
During 2012, OLAF was in the process of conducting an extensive review on the measures taken by Member States' judicial authorities on the basis of its recommendations. The results of this exercise have been presented in the OLAF Report 2013 (Figure 18b).

On-the-spot checks (paragraph 45iv)
In 2012, OLAF provided information on the total number of investigative activities carried out by the Office, including on-the-spot checks (Chart 13). OLAF carried out on-the-spot-checks in 18 Member States in 2012.

Number of investigations (paragraph 45v)
Statistics on open investigation/ coordination cases by sector are systematically included in all OLAF reports. Based on OLAF's experience, attributing cases to one country only leads to inadequate statistics. As many OLAF cases are of a transnational nature and concern national authorities and economic operators from more than one Member State, these, by nature, cannot be attributed to a single country.

Request for statistics (paragraph 45vi)
To simplify and avoid inconsistencies, since 2012 OLAF has only two types of cases: investigation and coordination cases. Therefore a breakdown by external, internal, coordination and criminal assistance cases can no longer be presented. However, statistics on investigation and coordination cases by sector (structural funds, agricultural funds, external aid, customs fraud, EU staff, tobacco smuggling and counterfeit goods) are included in the OLAF reports. Information on ongoing cases and cases closed at the year's end was included in the OLAF Reports for 2012 and 2013.

Request for statistics (paragraph 45vii)
In future annual reports, OLAF is ready to make available information on the number of closed investigations in each EU institution. However, in the case of ongoing investigations, a breakdown by EU institution will not be presented in order not to prejudice the confidentiality of OLAF's investigative activities.

Financial indicators and dialogue with other DGs on the IPPs (paragraph 46)
OLAF's Investigation Policy Priorities (IPPs) in 2012 and 2013 included the following selection principles: proportionality, efficient use of investigative resources and subsidiarity/ added value. These IPPs contained financial indicators. Such indicators were not conceived or used by OLAF as an "exclusion criterion" but were used only as one of several criteria to assess whether an investigation should be opened or not. The financial impact was never a conditio sine qua non for opening an investigation. For 2014, the Director-General decided not to include any financial indicators in the IPPs, considering that there has been, and to certain extend still is, a persistent misunderstanding on this matter amongst the stakeholders, and how difficult it is in most cases to assess the potential financial impact of a new case. OLAF intends to monitor whether not having explicit financial indicators available in the selection process leads to the opening of too many cases for the Office to handle. If so, the Director-General will give consideration to their possible reintroduction, in close consultation with OLAF's stakeholders and its Supervisory Committee.

See also response to paragraph 44.

OLAF Supervisory Committee recommendations (paragraph 47)
OLAF will as always take into consideration the recommendations of the OLAF Supervisory Committee. See also response to paragraph 46.

OLAF’s governance (paragraph 48)
OLAF is continuously improving its core investigative processes. Additionally, the Commission intends to submit a proposal for a Regulation on the reform of OLAF in June 2014, aimed at further strengthening procedural guarantees of persons concerned by OLAF’s investigations by introducing an alternative complaint procedure for individuals concerned by OLAF's investigations and by reinforcing institutional procedural safeguards of the Members of EU institutions.

New-look European anti-fraud policy and programmes (paragraphs 49 to 58)

Request for analysis of reports received in accordance with Commission Regulation (EC) No 1848/2006 (paragraph 50)
Generally, the analysis requested forms part of the Statistical Annex Staff Working Document which accompanies the Commission’s annual Article 325 Report.

1st Commission EU anti-fraud report (paragraph 51)
The Commission will publish the EU Anti-Corruption Report every two years and will continue to cooperate closely with Member States for better implementation of anti-corruption policies. Preventing and fighting corruption is a priority in order to ensure economic recovery in Europe.

Respective roles of OLAF, EPPO and Eurojust (paragraph 53)
Following the establishment of the EPPO, OLAF and EPPO should cooperate closely while respecting their respective mandates. OLAF should remain competent to conduct those investigations which do not fall under the competence of the EPPO. Eurojust will be closely linked to the EPPO in compliance with the provision of article 86 TFEU; in operational terms, Eurojust will continue to exercise its functions of judicial cooperation.

Commission study entitled “Identifying and Reducing Corruption in Public Procurement in the EU” (paragraph 54)

The study was conducted in parallel with and as a support for the preparation of the first Commission Anti-Corruption Report. The follow up is currently being considered by the relevant Commission services.

Cigarette smuggling (paragraph 55)
The Commission and OLAF remain fully committed to combating cigarette smuggling, and therefore more resources and expertise than in the past (both in policy and investigative Directorates) are now dedicated to the fight against tobacco smuggling. The statistics on the number of staff working in the tobacco sector in OLAF between 2009 and 2013 can be found in Figure 19, page 24, of the OLAF report for 2013
.

OLAF and Europol are currently in the process of preparing an operational working arrangement to reinforce their cooperation and information exchange based on work done so far.

OLAF liaison officers (paragraph 56)
The Commission is aware of the importance of the liaison officers. It would nevertheless like to point out that the posting of additional liaison officers requires available human and budgetary resources. The Commission services including OLAF are subject to staff cuts
. However, the Commission is reflecting on ways to increase the number of liaison officers despite such constraints.

Cooperation Agreements with tobacco companies (paragraph 57)
The Anti-Contraband and Anti-Counterfeit Agreement with PMI expires in July 2016. The Commission has not yet taken any position regarding a possible extension of the duration of this Agreement. The Cooperation Agreement with JTI will expire in 2023, those with BAT and ITL in 2030; it is therefore too early to take a position on their possible continuation beyond these dates. The Commission will formulate its position taking into account the experience with the implementation of the respective agreements. Moreover, to the extent that they are contracting parties, Member States also will have to take a position on this matter. The Commission will keep the Parliament informed of any renegotiation or extension of the Cooperation Agreements.

Hercule (paragraph 58)
Since 2012, the Commission/ OLAF has provided the European Parliament’s Committee on Budgetary Control and the Council with a comprehensive annual overview on the implementation of the Hercule II Programme. The new Hercule III Regulation 250/2014 now provides a solid legal basis for the Commission to request information from the Member States on the results of the implementation of the Hercule III Programme. The Commission will therefore continue with a detailed reporting to the European Parliament and the Council in full transparency on the Programme's implementation by disseminating, on an ongoing basis, the results of the activities supported under the Programme.

In 2012 and 2013, OLAF sent an additional detailed report which included information on the grants for technical assistance and other technical assistance projects funded by Hercule (like the JRC administrative arrangements and the external databases made available to the Member States). In order to have the reserve on OLAF's administrative budget in 2013 lifted, the Commission also provided the European Parliament with additional and updated information on technical assistance projects financed by Hercule II. The annual reports together with the additional information were sufficient to lift the reserve.

-------------
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