SPECIAL LEGISLATIVE PROCEDURE- CONSULTATION

European Parliament legislative resolution on the proposal for a Council Directive amending Directive 2011/96/EU on the common system of taxation applicable in the case of parent companies and subsidiaries of different Member States

1.
Rapporteur: Mojca KLEVA KEKUŠ (S&D/SI)

2.
EP reference number: A7-0243/2014 / P7_TA-PROV(2014)0275

3.
Date of adoption of the resolution: 2 April 2014

4.
Subject: Parent Subsidiary Taxation Directive

5.
Inter-institutional reference number: 2013/0400(CNS)

6.
Legal basis: Article 115 of the Treaty on the Functioning of the European Union
7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

8.
Commission’s position:

The Commission can accept in principle amendments 7, 8 and 4. It will defend their spirit in negotiations with Council. Given the possible split of the proposal by Council (see below – "Outlook for the adoption of the proposal"), this may have to be considered in the framework of the second round of negotiations.

The Commission can partially accept in principle amendment 11: the Commission will monitor the operation of the directive and if Member States wish to include a requirement to report on monitoring to Council, the Commission would support this amendment. However, it cannot commit the next Commission to present a legislative proposal.

The Commission rejects the other amendments for the following reasons:

Amendment 6 aiming at allowing Member States to strengthen anti-abuse rules via domestic or agreement based provisions which would permit taxation of activities at the place of production or consumption: The Commission welcomes improving the anti-abuse clause but believes that the proposed amendment will create interpretation and coordination issues among Member States.

Amendment 9 making it more difficult for companies to benefit from the Directive (while the current Directive allows Member States to replace the criterion of a minimum holding in the capital (10 %) by a minimum holding in the voting rights, the Parliament gives Member States the option to add to the criterion on the holding in capital (10 %) the criterion on holding of voting rights): If Member States implement this option in national laws, it will put a hurdle for the access to the benefits of the Directive, without being addressed to specific abusive situations.

Amendment 12 calling on the Commission to publish a consolidated version of the Directive three months after its publication: The Commission's wording reflects the legal format currently in use. ECON's proposed amendment will amount to a recast of the directive. A recast of the directive has been done in 2011.

Amendment 1 (recital referring to the estimated EUR 1 trillion of potential revenue loss due to tax fraud): The figure of potential tax revenue lost is not specifically related to the loopholes targeted by the proposed amendment to the Directive. It refers generically to tax fraud, tax evasion and tax abuse in the EU.

Amendment 2 (recital referring to the action plan on tax fraud and a previous European Parliament resolution): The Commission does not oppose these statements. However, they are not necessary. The wording of the Commission's Action Plan on fighting against tax fraud and the wording of the Parliament Resolution are already reported in the Impact Assessment accompanying the proposal and in the Explanatory memorandum preceding the proposal.

Amendment 3 (recital referring to situations of extreme forms of under-taxation): A recital should introduce a provision which is inserted in the body of the directive. Since ECON's proposed amendment to have a minimum level of taxation in the directive has been deleted, also this proposed amendment to Recital 2 should be deleted.

Amendment 5 (recital subjecting the application of domestic or agreement-based provisions required for the prevention of tax evasion to compatibility with the Directive): There is no compatibility issue between the Directive and national provisions for the prevention of tax evasion, as the Directive, in both its current wording and in the Commission's proposal, does not contain any anti-tax evasion provision. The Commission's proposal is about tax anti‑avoidance.

9.
Outlook for amendment of the proposal: The Commission will not table a modified proposal. It will defend the spirit of (parts of) the Parliament's amendments that are acceptable during the negotiations in Council.

10.
Outlook for the adoption of the proposal: Discussions on hybrid loans progressed fast and well. On the other hand, an early agreement could not be reached on the anti-abuse clause due to the opposition of several Member States.

The proposal was then split up with the anti-abuse clause to be revisited by future Presidencies, notably by Italy with the aim of adopting that separately. At the ECOFIN of 20 June 2014, political agreement was reached on hybrid loans.

