Follow up to the European Parliament resolution on the Annual Report on EU Competition Policy 2013, adopted by the Commission on 3 June 2015
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4.
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5.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

6.
Brief analysis/assessment of the resolution and requests made in it:
The Resolution covers the Report on Competition Policy 2013 (COM(2014) 249 final) adopted by the Commission on 6 May 2014 (ACR 2013).

The Resolution confirms the global support of the Parliament for competition policy. It recognises competition policy as a cornerstone of European social market economy and driver of economic growth, job creation and global competitiveness. The Resolution agrees with the Commission that the crisis should not be used as a pretext for relaxing the enforcement of competition rules.

The Resolution highlights the essential role of competition policy enforcement in creating a level playing field within the internal market. It considers that competition policy should be focused particularly on protecting consumers, improving consumer welfare, fostering innovation and stimulating economic growth, and should provide added value for European citizens. The Parliament is aware of the Commission’s rising workload in the area of competition enforcement, especially on tax ruling and tax avoidance, and therefore advocates in the Resolution the reallocation of resources to DG Competition and in particular its fiscal State aid unit.

The Resolution notes that the Commission should follow up Parliament's resolution when shaping competition policy, and considers that the Parliament should have co-decision powers on competition policy. At the same time, it welcomes the institutional collaboration on the Directive on Antitrust Damages Action, and the commitments made by the Commissioner for Competition during her hearing, in particular as regards future cooperation with the Parliament.

The Resolution includes a number of requests for the Commission to act and/or provide specific information on a wide range of subjects (energy, ICT, sharing economy, public procurement, financial services, fiscal State aid, agri-food industry, pharmaceutical sector, transport, sport). Compared to previous years, this year's Resolution gives special attention to the ICT/digital sector and the area of fiscal State aid, two issues that are already part of Commission's priorities in the competition policy domain.

Finally, the Resolution raises a number of issues about market functioning outside the scope of competition law and where Commission services other than DG Competition have lead responsibility. These relate to establishing reporting obligations of fossil fuel reserves and potential CO2 emissions for listed companies (ENER and CLIMA); ensuring correct application of energy regulations and directives (ENER); addressing concentration of critical raw materials suppliers, ensuring application of public procurement rules, monitoring the centralisation of purchases in public procurement markets (GROW); creating the adequate sectoral regulatory framework to foster investment in next generation broadband infrastructure (CNECT); reviewing and simplifying Ecological Focus Area measures (AGRI); completing the implementation of the Single European Railway area, addressing issues linked to regulation of cabotage and potential social dumping practices in transport services (MOVE).

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the overall positive tone of the Report and the general support of the Parliament for effective and far-reaching competition enforcement.

General remarks (paragraphs 1-14)
The Commission shares the Parliament's view that sustainable and effective competition can drive investment and end-user benefits and fuel the economy, and that competition policy plays a central role in the Single Market and in addressing several key European challenges (paragraph 1).

The Commission takes note of the Parliament's request to consider the social and labour impacts of its State aid interventions (paragraph 2). The Commission's toolbox for State aid already includes social and labour concerns; State aid rules are intended to prevent abuses and waste in the use of scarce public money. The transparency that the recent State Aid Modernisation initiative has brought will help avoid any overcompensation so that public funds can be used effectively and efficiently.

Concerning the disclosure of the stocktaking exercise following a decade of Regulation (EC) No 1/2003 (paragraphs 7-8), the Commission points out that a Communication on this was published in July 2014: 'Communication from the Commission - Ten Years of Antitrust Enforcement under Regulation 1/2003: Achievements and Future Perspectives' (COM(2014) 453, 9.7.2014), available at 
http://ec.europa.eu/competition/antitrust/legislation/regulations.html together with two Staff Working Documents. The Communication identifies the need for appropriate initiatives in a number of areas, including to further guarantee the independence of NCAs in the exercise of their tasks and that they have sufficient resources and to ensure that NCAs have a complete set of effective investigative and decision-making powers at their disposal. The Commission will continue working on these issues and will keep the Parliament informed on the progress in this area.

Concerning the Commission's use of commitment decisions (paragraph 13), the Commission stresses that commitment decisions contain all legal and economic reasoning that supports them, thereby providing useful guidance. More generally, commitment decisions can be a useful tool when it is more important to swiftly solve competition concerns and address the future functioning of the market than to sanction past behaviour with a view to achieving deterrence. By contrast, commitments are not appropriate in cases concerning cartels or infringements that have already ended. Finally, the Commission does not hesitate to revert to the full infringement procedure if the commitment route does not appear swift and promising.

As regards the request by the Parliament to the Commission to disclose the full details of the objections addressed by the Commission to defendants to ensure greater transparency and mitigate some of the drawbacks of commitment decisions while retaining their main benefits, the Commission points out that the Statement of Objection and the Preliminary Assessment form preliminary steps in the proceedings enabling the addressees of the objections or preliminary concerns to safeguard their legal position and to exercise their rights of defence. Statement of Objections and Preliminary Assessments are without prejudice to the final outcome of the Commission's investigation. The Commission publishes the non-confidential version of its final decisions.
State aid and Services of General Economic Interest (SGEIs) (paragraphs 15-18)
The Commission agrees with the Parliament on the importance of Services of General Economic Interest (SGEIs) and reaffirms its commitment in ensuring that compensation granted to SGEIs is compatible with State aid rules (paragraph 15).

The Resolution calls on the Commission to address state aid in professional football (paragraph 17). The Commission has taken a number of decisions in the past concerning State aid to football clubs and it is carrying on-going investigations in this respect in appropriate cases.

Antitrust and cartels (paragraphs 19-31)
The Commission takes note of Parliament's reiterated call for the Commission to review the Commission fining guidelines and incorporate the basis of calculating the fine into Regulation No. 1/2003 (paragraph 20). The Commission notes that that Regulation already requires, at Article 23(3) that the fine be based on the gravity and the duration of the infringement, and establishes a maximum fine in Article 23(2) of 10% of the total turnover of the undertaking in the previous business year. The Commission continues to take the view that this Regulation, combined with the Commission's Fining Guidelines, ensures transparency and predictability while at the same time allowing some discretion to take the specific characteristics of each individual case into account. On the possibility of complementing cartel fines with individual sanctions, the Commission notes that EU enforcement system is designed to investigate and sanction undertakings and not individuals, meaning that introducing individual sanctions would require significant legal and institutional changes to the enforcement system, whose additional deterrence effect is far from clear.

The Commission welcomes the Parliament's support to the ongoing cooperation within the European Competition Network (ECN) and confirms its intention to continue to dedicate significant efforts to further develop it (paragraph 23).

The Commission notes that EU competition enforcement system acts within the rule of law and fulfils all elements of procedural fairness, including the presumption of innocence (paragraph 24). Several Courts' rulings have confirmed that the Commission complies with fundamental rights.

The Commission notes that the Guidelines provide for sufficient flexibility to adapt the fining to the individual specificities of a case. In the past, the Commission has adapted the fine of certain mono-product companies, when it has determined the fine for a cartel infringement pursuant to the Commission's Fining Guidelines (paragraph 29).

Merger control (paragraphs 32-36)
Concerning merger control, the Commission takes note of the Parliament's concerns on the potential scrutiny of non-controlling minority shareholdings (paragraph 36). The Commission will consider carefully all the comments received on the White Paper 'Towards more effective EU merger control' and will engage in further discussions before making a final decision on any proposal to amend the Merger Regulation.

The Commission takes the view that geographical definition of markets is based on facts and a case-by-case analysis increasingly reflecting globalisation. The Commission would like to recall that in the last years, for a majority of mergers, it has assessed markets which were EEA-wide or wider than EEA-wide in scope.

Sector developments (paragraphs 37-94)
The Resolution stresses the importance of addressing possible competition distortions and Single Market-related concerns in various sectors; energy, ICT, sharing economy, public procurement, financial services and transport received particular attention. The College of Commissioners is co-ordinating regulatory and competition-enforcement efforts to achieve our common goals in these sectors. The Commission will continue to ensure that EU competition law is properly enforced in these sectors, in cooperation with National Competition Authorities. Enforcement by launching investigations on individual cases can lead to positive effects on competition in a given sector.

Energy and environment (paragraphs 37-43)
As regards the Resolution's recommendations on energy and environment, the Commission shares the Parliament's views on the importance of affordability, sustainability and security of energy supply. The Commission believes that competition enforcement can help to ensure fair and non-discriminatory access to energy infrastructure, remove obstacles to market integration and contribute to lowering the costs of energy. In addition to continuing its enforcement of competition law in the energy sector, the Commission will continue also to effectively monitor and enforce EU energy law in order to ensure that Member States implement and apply such legislation, inter alia to avoid that national measures hamper the creation of the Energy Union.

The Commission takes note of the Parliament's concerns on the Energy and Environmental Aid Guidelines (paragraph 37). The Commission does not consider that the Guidelines restrict Member States in promoting renewable energy sources; to the contrary, the Guidelines introduce mechanisms to ensure that renewable energy becomes better integrated in the market and is produced in cost-efficient ways, helping renewable energy to grow further into the market and to become an event more important part of the EU energy mix.

Information and communication technologies (ICTs) and media (paragraphs 44-53)
The Commission agrees with the Parliament's emphasis on the Digital Single Market and the role of competition policy in pursuing it. The Commission is continuously engaging to keep up with rapid developments in this area, to ensure a fair level-playing field for all companies offering their goods and services on-line and in digital form across the EU. The Commission has been vigilant in order to prevent excessive market concentration in the telecoms sector, assessing a number of merger operations, and will continue to do so in the future.

Concerning the ongoing Google investigation (paragraph 45), the Commission agrees with the Parliament in recognising the importance of search engines in the Digital Single Market. On 15 April 2015, the Commission sent Google a Statement of Objections, alleging the company has abused its dominant position in the markets for general internet search services by systematically favouring its own comparison shopping product in its general search results pages. The Commission's preliminary view is that such conduct infringes EU antitrust rules because it stifles competition and harms consumers. Sending a Statement of Objections does not prejudge the outcome of the investigation. The Commission has also launched a formal antitrust investigation of Google’s conduct concerning mobile operating systems, apps and services. At the same time, the Commission continues its ongoing formal investigation under EU antitrust rules of other aspects of Google's behaviour. The Commission would like to reassure the Parliament that any next step in this area will be based on facts that are up-to-date.

The Commission welcomes the Parliament's views that competition and competitive markets are key drivers for investments in the telecoms networks. The Commission agrees with the Parliament that Europe needs investment in next-generation broadband infrastructure particularly to bridge the so-called 'rural divide'; where public funds are used for roll-out, in rural and urban areas alike, State aid rules for broadband infrastructure will help to assure effective competition.

The Commission believes that it is extremely important to remove remaining barriers to e-commerce, which is a vital part of a true Digital Single Market in Europe, and it is committed to take further measures to improve market monitoring in this area and to tackle barriers to e-commerce to the benefit of European citizens and business, as evidenced by the recent announcement of the Commissioner for Competition as regards a sector inquiry.

Sharing economy (paragraphs 54-57)
On the sharing economy, the Commission takes note of the Parliament's concerns in this area. The Commission is ready to act and take appropriate measures, in case undue distortions of competition in the internal market in breach of the Treaty rules are identified.

Public Procurement (paragraphs 58-61)
The Commission shares the European Parliament's views that a timely transposition of the provisions of the new EU public procurement directives and concessions will boost fair competition and ensure best value for money for public authorities. The Commission closely cooperates with the Member States in the context of the transposition of the new directives (through for example expert meetings and ad hoc workshops) with a view to explaining the significant changes introduced by the new regime and the flexibility that it brings about. The Commission also intends to prepare guidance documents to clarify aspects of particular relevance, such as the strategic use of public procurement ("green", innovation and social aspects) and the regime for modification of contracts.

The Commission agrees with the European Parliament that it is essential to ensure SMEs' access to public procurement in the EU. The Commission intends to raise awareness - in particular through its regular contacts with associations representing SMEs - regarding the novelties introduced by the new directives aimed at facilitating the access of SMEs to public procurement. Furthermore, the new directives require Member States to ensure that information and guidance on the interpretation and application of the EU public procurement law is available free of charge to assist economic operators, in particular SMEs. Member States have also to report on the level of SME participation to the Commission. The first monitoring report is to be submitted by 18 April 2017. Concerning procurement aggregation, the revised standard forms for public procurement will allow monitoring this aspect appropriately.

As regards its own procurement procedures through its Directorates-General and agencies, the Commission recalls that the value of a contract (including for similar purchases over a period of time) may not be determined with a view to evade the requirements of the Financial Regulation or be split up for that purpose. In other words, the Commission uses framework contracts only when it is necessary, i.e. for repetitive purchases over a period of time (usually four years) and uses direct contract otherwise. The type of procedure and the publicity measures are linked to the estimated value of the contract, not to the type of contract (direct or framework). In addition, the rules ensure that "Contracting authorities shall not use framework contracts improperly or in such a way that their purpose or effect is to prevent, restrict or distort competition." The Commission also recalls that one of the principles of procurement is equal treatment, so framework contracts are open to SMEs and groups of SMEs (consortia) who wish to tender together.

Financial services (paragraphs 62-75)
Concerning the financial sector, the Commission takes note of the Parliament's reiterated request to end the State aid crisis regime for the banking sector (paragraph 62). The Commission would like to stress that the support granted to banks is an emergency response to exceptional circumstances. The Commission also takes the view that the current State aid rules are needed to preserve financial stability, minimise the cost to taxpayers, and ensure that restructured banks return to lend to companies and households.

The Commission welcomes the Parliament's acknowledgment of the role played by State aid rules as a restructuring and resolution mechanism (paragraph 66). A recently published Commission study shows that aided and restructured banks are showing significant improvements in operational and risk indicators and are therefore better equipped to lend to the economy. The study is available at http://ec.europa.eu/competition/publications/csb/csb2015_001_en.pdf.

The Commission welcomes the Parliament's support towards the contribution of cartel enforcement to a more transparent financial sector (paragraph 63). The Commission investigations in this area resulted in five decisions so far, with combined fines of around EUR 1.8 billion.

In the payment sector (paragraph 73), the Commission welcomes the recent adoption by the European Parliament of the compromise text for a Regulation on inter-bank fees for card-based payment transactions.

Fiscal State aid (paragraphs 76-78)
The Commission welcomes the Parliament's engagement in the area of tax rulings and fiscal State aid. The Commission agrees with the Parliament that fairer tax competition is indispensable for the integrity of the Single Market and to guarantee a level playing field. The fight against tax evasion and avoidance is a further significant priority of the new Commission. On 11 June 2014, the Commission opened formal investigations in three cases: Apple in Ireland, Starbucks in the Netherlands and Fiat Finance & Trade in Luxembourg. Another investigation regarding Amazon in Luxembourg was opened on 7 October 2014. The Commission expressed its preliminary view that the tax rulings might constitute State aid. Moreover, on 3 February 2015, the Commission has commenced an in-depth investigation against Belgium on the so-called Excess profit tax rulings. The Commission is available to inform the Parliament of the progress in this area.

The Commission has also recently adopted a Tax transparency package, including a proposal to introduce the automatic exchange of information between Member States on their tax rulings. The package also contains other tax transparency initiatives. It will be submitted to the European Parliament for consultation and the Council for agreement. The Tax Transparency Package is the first step in a broad Commission agenda against corporate tax avoidance. It will in the coming months be complemented by an Action Plan.

The Commission would like to stress that any further steps towards a more harmonised tax policy are outside the scope of competition policy and would be a joint issue for the Commission, Parliament and the Council. Further proposals will have to follow the normal legislative procedures that apply in the area of tax.

Agri-food industry (paragraphs 79-80)
The Commission recalls that the objectives of the Ecological Focus Area (EFA) are to safeguard and improve biodiversity on farms, to simplify administration and to take into account the characteristics of the types of EFA as well as to facilitate their measurement. In line with the commitment of 2 April 2014, the Commission will evaluate the implementation of the obligations on EFA as part of the 'greening obligations' after the first year of application including, if necessary, the situation in terms of a level playing field.

With regards to supermarkets' buyer power, the Commission agrees that it is important to ensure that competition functions well in all parts of the food supply chain. It recently undertook a comprehensive analysis of choice and innovation in EU modern retail. The analysis that was done found no evidence that increased concentration or bargaining power of retailers as such is detrimental to choice and innovation. The Commission is following up on the results of the study and its policy implications, also taking into account the reaction of stakeholders to the study, and remains vigilant in enforcing competition law in the food sector.

The Commission (DG COMP together with DG AGRI) is also working on competition law guidelines on joint selling by Producer Organisations in certain agricultural sectors. Thereby farmers should be able to improve their bargaining position toward downstream operators. Within that framework, on 14 April 2014 DG AGRI and DG COMP presented the state of play of the guidelines and also replied to MEPs' questions at a meeting of the COMAGRI. The two Commissioners concerned, Hogan and Vestager, will present the outcome of the public consultation on the guidelines to COMAGRI on 8 June 2015.

Furthermore, the Commission adopted a Communication on unfair trading practices in the food supply chain. The Communication identifies actions to tackle such practices which can occur in imbalanced commercial relationships, for example between large supermarkets and small food suppliers. Inter alia, the Communication calls on Member States to establish effective enforcement mechanisms against such practices. In the course of this year, the Commission will assess the progress on the actions suggested in the Communication and report back to the European Parliament. At this stage, the Commission will also decide whether further action is required at EU level.

Pharmaceutical and health services sector (paragraphs 81-83)
Concerning the pharmaceutical sector, the Commission welcomes the support of the Parliament to the contribution of competition policy in tackling artificial barriers to entry.

Transport and postal services (paragraphs 84-93)
The Resolution calls on the Commission to ascertain whether air carriers benefit from advantages over other services. The Commission would like to reassure the Parliament that State aid scrutiny in the airport sector is intense. The Commission recently adopted its new Guidelines on State aid to airports and airlines, which provide detailed rules and guidance governing the granting of State aid to airports. In 2014, the Commission adopted 26 State aid decisions in the aviation sector, including 8 decisions ordering the recovery of aid found incompatible with the internal market. The Commission is currently examining other cases on State aid to airports and/or airlines. However, the Commission would like to highlight that State aid tools do not cover advantages granted by non-EU governments to their carriers; such issues are addressed in the framework of international trade negotiations or international air services negotiations.

The Commission is also working on an Aviation Package which will identify the challenges facing the EU aviation sector and measure for improving its competitiveness. The work on this package is being tackled both from a competition policy and transport policy angle.

International dimension (paragraphs 95-98)
The Commission welcomes the Parliament's support to its international cooperation efforts in the area of competition policy, and agrees with the Parliament that international cooperation is essential to the effective application of competition law principles in the era of globalization. The Commission is willing to continue reinforcing the role of competition policy in international economic cooperation and cooperating with competition agencies globally, to ensure a level playing field for European companies on global markets.

At bilateral level, the Commission engages in a wide range of cooperation activities with competition authorities in third countries on the basis of bilateral agreements or Memoranda of Understanding. Specifically on the inclusion of a competition chapter in the Transatlantic Trade and Investment Partnership (TTIP), the Commission's overall aim is to conclude an ambitious competition chapter with provisions covering antitrust, mergers, state owned enterprises as well as state aid/subsidies. The Commission takes the view that the TTIP, in the field of competition, provides an opportunity to send a strong transatlantic message to the world that multilateral and bilateral trade and investment obligations should not be circumvented through anti-competitive behaviour both by companies and governments.

The Commission welcomes the positive stance of the Resolution on the competition agreement recently concluded with Switzerland (paragraph 98). The Commission is currently engaging in including provisions on exchange of evidence into the existing EU-Canada Cooperation Agreement.

Role of the European Parliament (paragraphs 99-104)
The Commission takes note of the Parliament's request for an active role in shaping competition policy, including co-legislative powers and its aim to reinforce the on-going structured dialogue. The Commissioner for Competition commits herself to have frequent meetings with the ECON Committee and the Competition Working Group to discuss competition policy and to apply the Framework Agreement to the full in the area of competition policy.

The Commission salutes the Parliament's role as co-legislator for the Directive on Antitrust Damages, a milestone for the evolution of competition law enforcement in the EU as well as for inter-institutional cooperation. The aim and the content of the Commission proposal determined the legal basis of the initiative and the use of the ordinary legislative procedure, and formed the basis for the successful co-operation.

Competition policy priorities of the Commission (paragraphs 105-117)
The Commissioner for Competition is committed to contribute, as appropriate, to EU jobs and growth agenda, including in areas such as the digital single market, energy policy, financial services, industrial policy and the fight against tax evasion. Competition policy actions encompass all these areas and will provide a sound foundation to build upon support to the overall policymaking of the Commission in the current mandate.

The Commission is committed in continuing reporting to the Parliament, on an annual basis, on major developments in the application of competition policy.
------------
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