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Competent Parliamentary Committee: Committee on Budgetary Control (CONT)

6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution is based on the European Parliament’s annual own initiative report on protection of financial interests and the fight against fraud. It draws on the Commission’s annual report on the fight against fraud for 2013
, the OLAF annual report for 2013
, the annual report of the Court of Auditors (ECA) for 2013
, the Activity Report of the OLAF Supervisory Committee
 and European Parliament resolutions from previous years on the protection of financial interests.

The resolution focuses on a very wide range of issues. It is divided into 3 sections to which responses are given in point 7 below.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
I. Detection and reporting of non-fraudulent and fraudulent irregularities (paragraphs 1 to 37)

Following up the Parliament’s resolutions (paragraph 1)

The Commission regularly provides answers to the recommendations set out in Parliament's resolutions by way of the follow up fiche it sends to the Parliament. It will also provide a summary reply to the Parliament’s recommendations in this report in this year’s Commission PIF report.

Availability of new information (paragraph 5)

The Commission appreciates the Parliament’s support for the new information featured in the report on irregularities. The analysis of the nature of non-fraudulent irregularities is already included in the statistical annex to the Commission’s report.

Growth in non-fraudulent irregularities (paragraph 7)

See reply to 5.
OWNRES database (paragraph 10)

In relation to own resources cases in all reporting years (not only in 2013), most fraud and irregularity cases are reported under the customs procedure "release for free circulation" since at the release the non-compliance in the customs declaration may relate to a large number of irregularities, e.g. to the tariff, CN code, (preferential) origin, incorrect value, and so on. On the other hand, in customs suspension regimes (like warehousing, transit, IPR, etc., where the payment of duties is suspended) the sole irregularity that might occur is the subtraction of the goods from customs supervision.

Ratification of the UN Protocol to Eliminate Illicit Trade in Tobacco Products (paragraph 12)

The Commission agrees that it is essential for those parties who have not yet done so to ratify the Protocol to eliminate the Illicit Trade in Tobacco Products.

Combating smuggling and counterfeiting (paragraph 13)

The Commission acknowledges the importance of the fight against counterfeiting. Following OLAF’s extension of its anti-counterfeiting activities in 2012 to cover goods posing a danger to the environment or health and safety, it had some success in this area. Based on information provided by Member States, OLAF was in 2013 informed of the following seizures:

1. 25.434 kg of pesticides (Thiram+Amicarthiazol 10%Fs, Tribenuron-Methyl 75%Wdg) in the port of Koper, Slovenia,

2. 200 kg of pesticides (Thiametoxam) in the airport of Helsinki, and

3. 61.492 ball bearings in the Czech Republic.
VAT gap (paragraph 16)

The Commission sponsors studies to quantify the VAT Gap in Member States
. This can help to address (policy) measures to improve VAT compliance and enforcement, and the figures can serve as a yardstick against which progress in this field can be assessed.
Tracking and tracing (paragraph 18)

Regarding traceability, the Commission expects to publish soon the final results of a feasibility assessment of potential options for introducing the EU tracking and tracing system. The Commission intends to consult Member States on the report and will - in close cooperation with Member States - develop the details of the tracking and tracing system by means of implementing and delegated acts as envisaged in the Tobacco Products Directive.
Excise movement control system (paragraph 19)

The Commission can ask Member States to provide information on the level of physical checks, but the Union has no competence in the coordination of physical controls of excise goods and cannot oblige Member States to provide this information.

The Commission is conducting an evaluation of the current arrangements under Directive 2008/118/EC. This study will request information from Member States and trade concerning access rights to EMCS, rules for the authorisation of economic operators, the management of guarantees and the management of journey time limits. The report on this study is planned for the second half of 2015. Based on the evidence collected the Commission may come forward with proposals to revise the Horizontal Directive, together with an Impact Assessment.

The Union has no competence in the coordination of cooperation between customs and tax authorities in Member States. The Commission is however running initiatives under the Fiscalis and Customs 2020 programmes to encourage Member States to better coordinate such activity.

The data requirements for the submission of data by traders to EMCS and for the exchange of data between Member States are governed by strictly defined technical rules, backed up by implementing acts. Whilst there may be some need for further convergence of national requirements the Commission does not accept that they are too broadly defined.

The Commission would again like to make the point that it is the responsibility of Member States to conduct proper risk analysis of their economic operators, including those businesses that are granted the status of 'authorised warehouse keeper, registered consignor or registered consignee” ('trusted business actors'). However, imposing a comprehensive history of compliance before being granted that status could be disproportionate and might harm competition on this market by making it more difficult for new businesses to obtain such a status.

Lifespan of a detected irregularity (paragraph 25)

The Commission will keep on developing the analysis concerning the lifespan of detected  irregularities also in the light of the suggestions of the European Parliament (namely in relation to the minimum, maximum and average duration under each policy sector under shared management).

Information on recovery rates in Cohesion (paragraph 29)

Recoveries in Cohesion Policy are reported in the Communication on the Protection of the EU budget, COM(2014) 618 final.

Responsibility for recovery (paragraph 31)

The Commission would point out that it shares responsibility for recovery in shared management with the Member States.

Lifespan of a detected irregularity (paragraph 32)

See reply to paragraph 25.

Interruptions and suspensions (paragraph 35)

The Commission would point out that the figures quoted on interruptions cover ERDF, ESF and also EMFF so strictly speaking they cover a wider area than cohesion policy. The figures on suspensions cover ERDF, Cohesion Fund and ESF.

II. Problems identified and measures required (paragraphs 39 to 60)

Request for information bank on irregularities (paragraph 40)
The Commission agrees on the need for an enhanced and strengthened cooperation between itself and the Member States. In response to the request for a comprehensive database, the Commission would point out that such a database already exists in the shape of the Irregularity Management System (IMS). Member States transmit through the IMS their reports on detected irregularities including suspected fraud. IMS has been streamlined since October 2014 and a new version will be at the disposal of national authorities by the end of 2015. It enables further streamlining of the reporting and analytical processes.

Mid-term assessment of new cohesion policy regulatory architecture (paragraph 42)

The Commission agrees to conduct a mid-term assessment in 2018 of whether the new regulatory architecture of cohesion policy further prevents and reduces the risk of irregularities.
Low numbers of irregularities reported by some Member States (paragraph 43)

In relation to the reporting of low levels of frauds or irregularities, it should be borne in mind that the Commission presents in its PIF report official data reported by Member States following specific legal obligations. Nonetheless, it is true that certain Member States do not report any fraudulent irregularity or report very few, especially in relation to the expenditure part of the budget. This is a delicate issue and the Commission has started looking into the precise practices concerning suspected fraud. The Commission is currently undertaking specific initiatives to solve these problems on a bilateral basis. The issue of possible under-reporting of fraudulent irregularities has been positively addressed, for instance, with the Greek authorities (in particular in relation to the European Structural and Investment Funds).

Furthermore, in the area of the European Structural and Investment Funds, the Commission would refer to the various guidance notes prepared in close cooperation with the Member States aiming at both fraud prevention and detection, finalized or under preparation for Cohesion Funds which address this subject (e.g. the "Guidance note on fraud risk assessment and proportionate anti-fraud measures" for the programming period 2014-2020, Detection of forged Documents in the field of structural actions.- A practical guide for managing authorities”, “Identification of conflict of interests in public procurement procedures in the field of structural actions”, “Handbook : The role of Member States' auditors in fraud prevention and detection” and “Guidelines for national anti-fraud strategies for ESI Funds”). These documents have been made available and presented to Member States in dedicated anti-fraud and anti-corruption seminars.

Strengthened cooperation (paragraph 44)

The Commission agrees on the need for an enhanced and strengthened cooperation between itself and the Member States. See also reply to paragraph 40.

EU Anti-corruption report (paragraph 46)

The assessment requested is under consideration for the Second EU Anti-Corruption Report, due in 2016.

Transparency of beneficiaries of EU funds (paragraph 48)

As regards access to information on the beneficiaries of EU funding there is already a single entry point (portal) from which any citizen can access the information on beneficiaries of EU funding: http://ec.europa.eu/contracts_grants/beneficiaries_en.htm.

The Commission directly publishes information related to beneficiaries of EU funds that it implements under direct management (Financial Regulation, Article 58.1(a). This information is available through Financial Transparency System (FTS), a central online search engine: http://ec.europa.eu/budget/fts/index_en.htm.  The Commission considers that it is fulfilling the requirements of transparency as defined in Article 35 of the Financial Regulation (FR) and article 21 of its Rules of Application.

As for EU funds implemented indirectly by our implementing partners (Member States, third countries, international organisations, etc.), the transparency requirements constitute a pre-condition for the delegation of implementation of EU funds.  The implementing partners of funds under shared management method of implementation are responsible for providing updated information about the programme's implementation accessible through the single website portal. The Commission considers that it should remain so, as the implementing partners are best placed to have full and reliable information regarding the beneficiaries of the funds they manage.

Whistleblowers (paragraph 49)

Adequate protection of whistle-blowers is important for detecting and preventing corruption. All country chapters of the first EU Anti-Corruption Report cover whistle-blower protection. The Commission also funds research in this area, including an EU-wide Transparency International analysis of whistleblowing legislation. The Commission has no immediate plans to adopt legislation on whistle-blower protection.

The Commission is providing funding for the work of independent organisations engaged in the fight against corruption. For example, the Commission is currently funding a new monitoring platform - the “European Corruption Observatory” – dedicated to encouraging pan-European tracking of corruption-related news and fostering awareness of corruption trends amongst the media, civil society and policy makers. The main objectives of the project are to increase transnational knowledge of corruption cases in the EU and to make this information more accessible to and better structured for professionals investigating corruption or working on anti-corruption policy.

As concerns the EU institutions, the Staff Regulations provide a solid legal framework for whistleblower protection (Articles 22a-c). For its part, the Commission has issued Guidelines on whistleblowing to its staff on 6 December 2012, which were favourably received by Transparency International. Other EU institutions have adopted, or are in the process of adopting, similar internal rules to encourage staff to report serious wrongdoings and to highlight the protection offered to staff members who do so in good faith.

Non-compliance with public procurement rules (paragraph 52)

The Commission shares the Parliament’s view that public procurement is vulnerable to corruption, fraud and other irregularities and welcomes its support for the transposition process of the new public procurement Directives.

The transposition process is an opportunity for Member States to foster, in parallel with the transposition of the legal texts, their overall public procurement system, the organisation and efficiency of their public sector and the professionalisation of their procurement actors, including the judiciary.

The Commission assists Member States in the transposition process with various tools, including presentations and discussion in the government expert group, the online interactive transposition website WIKI and direct bilateral cooperation with Member States.
Competence Centre for administrative capacity (paragraph 53)

The Competence Centre of Directorate-General REGIO carries out its activities based on a 3-year work programme covering period 2014-2016 and containing 14 actions. A number of these actions are related to building capacity to prevent irregularities and fraud in ERDF/Cohesion Fund: they include (i) action plan for public procurement, (ii) action plan on state aid, (iii) seminars in Brussels and 10 Member States on fraud prevention and (iv) a pilot project with Transparency International on “Integrity Pacts - Civil Control Mechanisms for Safeguarding EU Funds” launched in 2015.

As part of the action plan for public procurement, the following outputs have been delivered or are in preparation: (i) country specific action plans for public procurement in Romania, Bulgaria, Italy and Greece; (ii) a draft guidance for practitioners on the avoidance of common errors in ESI Funded projects; (iii) a stock-taking study on good practice examples in Member States.

The action plan for State aid has been launched in March 2015, so no outputs have yet been delivered. However, a stock-taking study on good practice examples in Member States is ongoing and seminars are being organised.

Another concrete project is the REGIO PEER 2 PEER platform recently launched in close cooperation with TAIEX (DG NEAR) for better exchange of know-how and expertise between cohesion policy experts in the public sector. Support is available for expert missions, study visits and workshops: 80 to 100 exchanges should be realised until mid-2016.

Anti-Fraud Coordination Services (AFCOS) (paragraph 56)

All Member States had designated AFCOS before the end of 2014. It is up to the Member States to decide which national authority is the most suitable to be designated as AFCOS. The new OLAF Regulation introduces the concept of AFCOS without defining in more detail the tasks and powers of these services.

Joint customs operations (paragraph 59)
The Commission thanks the Parliament for its support for JCOs. In 2013 OLAF supported two JCOs targeting the illicit trade in tobacco products. JCO WAREHOUSE focused on excise goods and involved for the first time in a JCO the tax authorities on a European-level. As a result, almost 45 million smuggled cigarettes, nearly 140.000 litres of diesel fuel and about 14.000 litres of vodka were seized, with an estimated value of € 9 million in the form of evaded customs duties.

JCO ROMOLUK targeted cigarette and alcohol smuggling and aimed at strengthening multi-agency cooperation. Cooperation with border guards and Frontex increased the number of seizures at the green border and inland through mobile control groups. Around 23 million pieces of smuggled cigarettes were seized, averting potential losses of customs duties and taxes in the EU of approximately 4.6 million €.
OLAF recommendations, OLAF Supervisory Committee (OSC) (paragraph 60)

OLAF considers that the rate of indictment is one of many indicators on the results of the Office and is the outcome of many factors notably at the level of Member States that are ultimately responsible for following up on OLAF's judicial recommendations (e.g. priorities at national level, national appeal systems, differences in procedural rules). Nevertheless, OLAF considers that the rate of indictment is the most significant indicator on the follow-up of its judicial recommendations, as the decision to indict is an indicator of the agreement of the national judicial authorities with OLAF’s conclusions. The rate of conviction is a less significant indicator since it has proven difficult for OLAF to obtain reliable information on convictions from all Member States. Moreover, it would not be an appropriate indicator of OLAF’s current or recent performance since a possible conviction often comes many years after the closure of the OLAF investigation. Since 2013, OLAF therefore uses the rate of indictment to report on the follow-up of its judicial recommendations. In the future, the EPPO should ensure a harmonised approach to the judicial follow up.

OLAF welcomes the oversight of the SC over its investigative activities and has invested considerable resources to enable the SC to fulfil its purpose. It cannot be said that the SC has not had or currently lacks the means or resources to fulfil its mandate or that it cannot validate the work of the Office. In 2013 and 2014, the SC requested and was granted full access to 137 cases (18 cases in 2013 and 119 cases in 2014) in OLAF’s electronic case management system. Furthermore, the SC received from OLAF more than 1000 documents relating to investigations (including information on 658 instances where cases lasted more than 12 months in 2014 and on all cases transmitted to national judicial authorities). As a result, the SC issued various documents in 2013 and 2014, including five Opinions (one in 2013, and four in 2014,), two Reports and 40 recommendations to OLAF for consideration.

As concerns SC’s resources, the budgets for the SC Members and for the SC Secretariat have never been reduced despite overall cuts in the Commission’s budget, and in practice the SC Secretariat has a wide margin of manoeuvre for their implementation. In terms of human resources, OLAF has reinforced the SC Secretariat, despite general staff cuts, and since 2013, the Secretariat has eight staff members, which is the maximum number of staff it ever had.

III. Investigations and the role of OLAF (paragraphs 61 to 63)

Method for counting information and recommendations (paragraph 61)

Like most organisations, OLAF produces its own reports and "self-reports" its statistics. These statistics are accurate, complete and transparent, and reflect the information existing in OLAF's case management system (CMS). This information can be verified at any time. All changes on the reporting methodologies that have taken place have been explained in the reports. The method for counting the number of incoming information and recommendations has not changed over the years.

Duration of OLAF investigations (paragraph 62)

OLAF has already explained on numerous occasions, in its annual reports and in CONT, that since 2011 the average duration of investigations is calculated taking into account all cases in OLAF, both cases closed and cases still open at the end of the reporting period, instead of only cases closed, as it more accurately reflects the performance of the Office, hence giving a new indicator of the results. This new indicator is used to show also the numbers for previous years, therefore the results, as presented in OLAF's annual reports, are fully comparable for all years. For the sake of clarity, OLAF has decided to include in the 2014 Report additional indicators for the duration of its investigations, all fully comparable over the years.

Working arrangements between OLAF and its Supervisory Committee (paragraph 63)

The Working Arrangements (WA) signed in January 2014 between OLAF and the SC have been duly implemented by OLAF. Already at the end of June 2014, OLAF has informed the SC about its willingness to engage in a discussion to amend the WA. The revision is on-going and a number of meetings already took place between OLAF and the SC. Further discussions are foreseen.
---------------

� http://ec.europa.eu/anti_fraud/documents/reports-commission/2013/1_act_part1_en.pdf


� http://ec.europa.eu/anti_fraud/documents/reports-olaf/2013/olaf_report_2013_en.pdf


� http://www.eca.europa.eu/en/Pages/AR_2013.aspx


� http://ec.europa.eu/anti_fraud/documents/reports-sup_comm/2013/scar_2013_supcom_en.pdf


� � HYPERLINK "http://ec.europa.eu/taxation_customs/resources/documents/common/publications/studies/vat_gap2012.pdf" �http://ec.europa.eu/taxation_customs/resources/documents/common/publications/studies/vat_gap2012.pdf�
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