Follow up to the European Parliament resolution on Strategy for the protection and enforcement of intellectual property rights in third countries, adopted by the Commission on 23 September 2015
1.
Rapporteur: Alessia MOSCA (S&D/IT)

2.
EP reference number: A8-0161/2015 / P8-TA_PROV(2015)0219

3.
Date of adoption of the resolution: 9 June 2015

4.
Subject: Strategy for the protection and enforcement of intellectual property rights (IPR) in third countries
5.
Competent Parliamentary Committee: Committee on International Trade (INTA)

6.
Brief analysis/assessment of the resolution and requests made in it:

The INTA Committee has shown to be generally supportive of intellectual property rights, and the Mosca report reflects this. Amendments made by MEPs to the originally drafted report were balanced and the final resolution is considered to be overall supportive of the Commission and its approach to IPRs.

The resolution recognises, among other things, that:

· Competitiveness of the EU has, and increasingly will be, based on creativity and innovation and ‘smart growth’; developing an economy based on knowledge and innovation is one of the three priorities of the Europe 2020 strategy;

· IPR contribute to the development of innovation and creativity, and their protection is a key issue for the competitiveness of Europe;

· It is essential to promote the strengthening of links between education, business, research and innovation, and IPR;

· It is necessary to combat IPR infringements in order to: lower the risks such infringements can pose to the health and safety of consumers and to the environment; protect value creation in the EU and in third countries; avoid economic and social consequences for EU businesses and creators.

At the same time, the resolution requests the Commission more efforts, in particular towards:

· A more ambitious strategy concerning the protection of IPR vis-à-vis the EU's trading partners;

· More recognition to the problem of IPR infringements in the digital environment;

· Ensuring consistently strong protection of Geographical Indications (GIs), including to take further steps in line with the outcome of the public consultation of its Green paper concerning a possible extension of GIs' protection to non-agricultural products;

· Wider engagement with all stakeholders;

· Increasing awareness among consumers of the dangers of counterfeit products;

· Ensure support for a constructive dialogue on access to medicines;

· Working more cooperatively with EU Member States on reciprocal interests, and improve information sharing;

· Cooperating with third countries regarding copyright and licensing issues;

· Supporting developing countries’ use of TRIPS flexibilities;

· Stimulating early exports of EU-produced generic medicines as soon as they are no longer patent-protected in third countries;

· Improving cooperation within the EU and with third countries for the seizure of IPR infringing goods and to simplify customs procedures;

· Giving appropriate attention to chapters on intellectual property in the EU's trade agreements;

· Providing appropriate technical assistance to developing countries.

7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

The Commission welcomes the Parliament's support for its Strategy for the Protection and Enforcement of IPRs in Third Countries, in particular its aim to achieve balanced policy making in this multi-faceted area (paragraph 1 of the resolution).

The Commission would like to affirm that this Strategy not only took into account the independent evaluation of the original 2004 Strategy (more details of which can be found in the accompanying Staff Working Document) but also the debate which led to Parliament's rejection of the Anti-Counterfeiting Trade Agreement (ACTA), in order to devise this revised approach (paragraph 2).

With respect to Geographical Indications (GIs), a satisfactory protection of EU GIs is a key objective for the EU in all bilateral trade negotiations, and TTIP is no exception to the EU's approach (paragraphs 11, 12). As clearly shown at international level by the TRIPS Agreement, GIs are on par with other types of IPRs. The EU system of GI protection is probably the most developed and well established sui generis GI system world-wide. European and worldwide GIs must be given the same level of protection online that they have offline. The EU will continue to work at international level to ensure that the delegation of new top level domains is accompanied by adequate safeguards for existing GIs (paragraphs 19, 20).

In regard to GIs for non-agricultural products (paragraph 36), the Commission has recently published the results of the public consultation
. The Commission is looking forward to the European Parliament's own initiative report on the Green Paper “Making the most out of Europe’s traditional know-how: a possible extension of geographical indication protection of the European Union to non-agricultural products” envisaged for October 2015.

The Commission fully shares the importance placed in the Parliament's resolution on access to medicines (paragraphs 24, 25). In line with this approach, on 10 September the Commission adopted a Decision
 proposing a permanent exemption for least developed countries from the World Trade Organisation's (WTO) obligations to provide patent protection for pharmaceutical products, which will increase. This exemption will give the least developed countries the necessary legal certainty to procure or to produce generic medicines.
Constructive dialogue with all stakeholders is important and the Commission is constantly looking for ways to facilitate such access in the poorest countries in particular. As foreseen in the Strategy to this end, the Commission held a Civil Society Dialogue on this issue in November 2014 and regularly meets with NGOs, industry and other stakeholders. The Commission would also like to add that, as signalled in the Strategy, it is currently undertaking an evaluation of Council Regulation (EC) No 953/2003 to avoid trade diversion into the European Union of certain key medicines,
 in order to assess its efficiency and effectiveness, to appraise its coherence with other policies and overarching EU objectives and to analyse best practice internationally in this field. Further actions will then be undertaken based on the findings of the evaluation.

With regard to supporting innovation and the advancement of healthcare worldwide (paragraph 28), the European Union has supported several research initiatives for developing medical solutions for people in low income countries, including the European & Developing Countries Clinical Trials Partnership (EDCTP), which has already made important contributions to clinical capacity building and clinical testing of new medical solutions to HIV/AIDS, malaria and tuberculosis in sub-Saharan Africa. The next phase of EDCTP has an expanded remit and budget (with overall funding of 1.4 billion EUR from the European Union, the Participating States and third parties) to allow funding of clinical activities for a wide range of neglected infectious diseases of particular relevance for the region.

The Commission is currently assessing certain aspects of the legislation on Supplementary Protection Certificates (SPCs) in the EU in the context of the establishment of the unitary patent.

The Commission would also refer to the proposed Directive
 and Regulation
 constituting the new trade mark package (subject to final endorsement), which seeks to strengthen the means to fight goods bearing without authorisation an identical  trade mark protected in the European Union while ensuring the smooth transit of legitimately traded generic medicines through the territory of the European Union.

The new Regulation N°608/2013 concerning customs enforcement of intellectual property rights contains a recital (11) in its preamble which confirms that the EU is fully committed to all the efforts made to facilitate access to medicines for countries in need in accordance with the Declaration on the TRIPS Agreement and Public Health adopted in 2001.

Regulation 608/2013 has also introduced a specific procedure for small consignments of counterfeit and pirated goods (which are in the great majority of cases ordered via internet) (paragraph 10), which allows for such goods to be destroyed in a simplified way (paragraph 46). The Commission is following the issue via a Customs2020 project group, dedicated to customs enforcement on small consignments. To be applied, such a procedure has to be requested by the right holders in their application for actions. However since the Regulation N° 608/2013 became applicable from 1 January 2014, only few applications contained a request for the use of this specific procedure. A number of activities conducted under the Customs 2020 Programme and within the framework of the EU action plan to combat IPR infringements for the years 2013 to 2017 aim at deepening the cooperation between Member State customs authorities (paragraph 46). Cooperation with third countries (paragraphs 43, 46) is addressed in various ways, such as: the action plans between the EU and China and between the EU and Hong-Kong China which foresee cooperation in customs enforcement of IPR; provisions on IPR border measures in trade agreements help to enhance the dialogue on customs enforcement of IPR (paragraph 40); Regulation 608/2013 enables the Commission and the customs authorities of the Member States to share certain data and information available to them with the relevant authorities in third countries for the purpose of contributing to eliminating international trade in IPR infringing goods. A high level Conference in December 2015 will also address the general cooperation between customs and other authorities in the fight against IPR infringements.

The Commission also reaffirms its commitment to respecting its international obligations (under the WTO's TRIPS Agreement) in regard to the provision of technical cooperation on IP to developing and least developed countries (paragraph 23)
. On the issue of the Commission's approach to developing countries, it ensures a differentiation in its policy (confirmed in the Commission Communication on "Trade, growth and development"
) by taking into account the level of development and institutional capacity in developing countries (paragraph 22).

In regard to copyright and related rights, the Commission not only devotes part of IP chapters in the framework of its trade agreements to this issue (paragraph 40) but works on upholding right-holder interests, including copyright and licensing issues (paragraph 47), by engaging with our trading partners on a regular basis. An effective and balanced civil enforcement system against commercial scale infringements of copyright is central to investment in innovation and job creation. The Commission intends to implement the Digital Single Market Strategy's objective of modernising enforcement of intellectual property rights as a whole by focusing on commercial-scale infringements (the 'follow the money' approach) as well as its cross-border applicability. Any position on the need to add a protocol to UNTOC should be looked at within that context (paragraph 6). The responsibilities of online intermediaries will be evaluated in a separate exercise as announced in the Digital Single Market Strategy in order to combat illegal content on the Internet. The Commission will launch before the end of 2015 a comprehensive assessment of the role of platforms, including in the sharing economy, and of online intermediaries (paragraph 21).

With respect to the resolution comments on the data and awareness raising (paragraphs 30, 31, 32, 33), in 2012 the Commission entrusted a set of tasks to the Office for Harmonization in the Internal Market which include the assisting in raising citizens’ awareness of the impact of infringements of intellectual property rights (paragraph 15). This task is performed in close cooperation with the services of the Commission and the participation of the relevant public authorities of Member-States. In this context, a new generation of targeted communication campaigns to raise awareness amongst citizens on the impact of commercial scale IP infringements has been developed (paragraph 16). This action, which is complemented by other projects such as the setting up of a youth scoreboard, builds on the results of the survey on the perception and behaviour of citizens towards intellectual property. The Commission has furthermore reiterated its commitment and support for the EU Observatory for Infringements of Intellectual Property Rights and national authorities' efforts to launch communication campaigns in the IPR Enforcement Action Plan of July 2014.

The EU Observatory is developing a considerable number of work streams so to meet its objectives and assist in the fight against IP infringing activities. These include the provision of evidence-based contributions and data to enable EU policymakers to shape effective and balanced IP enforcement policies (paragraph 14), and it is developing data, tools and databases to support the fight against IP infringement. It also provides knowledge and learning programmes for IP and enforcement authorities. The activities of the Observatory on Infringements of Intellectual Property Rights are financed by the budget of the Office for Harmonization in the Internal Market, and it has a mixed composition of public and private stakeholders. Its work is followed by a set of observers, such as representatives of the European Parliament, so to ensure that its outputs are objective and unbiased.

The Commission will continue to work with the Member States towards the ratification of the WIPO Trademark Law Treaty, the Geneva Act of the Hague Agreement and the Lisbon Agreement for the Protection of Appellations of Origin and their International Registration, as well as of other IPR-related international agreements (paragraph 35). The Commission will continue to prioritise the upholding of IPRs in all relevant multilateral organisations (paragraph 37) (the WTO, the World Health Organisation and the World Intellectual Property Organisation). It will also continue to seek the inclusion in bilateral free trade agreements of the relevant IPR-related international agreements (paragraph 41). However, it is not foreseeable as a short or even mid-term objective to pursue the inclusion in the WTO system of those IPR-related international agreements that are not yet part of it (paragraph 39), since these issues require a wide consensus that is not achievable in the current framework at the World Trade Organisation.
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