
Follow up to the European Parliament resolution on "Towards a renewed consensus on the enforcement of intellectual property rights: an EU action plan", adopted by the Commission on 23 September 2015
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6.
Brief analysis/assessment of the resolution and requests made in it:
The Parliament resolution points out the importance of all types of intellectual property rights (IPRs) as one of the driving forces for innovation and creativity and a key contributor to competitiveness, employment and cultural diversity in the EU.

Considering the detrimental effect of the increasing number of IPR infringements, the Parliament calls on the Commission to develop and implement initiatives focusing on commercial-scale IPR infringements and to have regard of the negative effect which such infringements have especially on EU SMEs business.

The Commission welcomes the resolution of the Parliament as a constructive contribution especially in the context of the recently adopted Digital Single Market Strategy which announced the need for adjustement of the existing IPR enforcement legal framework. Moreover, the opinion of the Parliament is a valuable point of reference for the Commission when it comes to the implementation of the different actions in the July 2014 IPR Enforcement Action Plan.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission
The Commission welcomes the recommendations in the resolution of the Parliament, which reflects the main areas of focus for the Commission’s work in the context of the Digital Single Market Strategy with regards to modernisation of the rules on IPR enforcement as well as the work on the non-legislative initiatives envisaged in the July 2014 IPR Enforcement Action Plan.

a) Involving all actors in the supply chain, both on- and offline

The Commission is committed to ensuring that key actors of both the on-and-offline supply chains are involved in protecting the EU market from counterfeit and IP-infringing products. The integrity and transparency of supply chains, including in the digital world, is indeed paramount to provide EU consumers with safe and qualitative products and services.

Furthermore, transparent and reliable supply chains will only be achieved by the application of proportionate due diligence actions that respect the rights of third parties such as consumers. In order to achieve this, the Commission held a workshop on 5 June with cross-sector experts and representatives of civil society and academia to collect their views and experience on the current situation. This first EU-level event was an opportunity to open a constructive and fruitful debate on how the application of due diligence may be improved with the cooperation and involvement of all the relevant stakeholders.

The Commission also plans to assess the interaction of due diligence schemes with the existing EU legislation to see whether such schemes are compatible with the acquis as well as whether the acquis itself encourages broader application of due diligence. The Commission is mapping (with the support of the Joint Research Centre) existing national initiatives related to due diligence and responsible supply chains. This assessment will allow the Commission to evaluate whether such existing schemes can be Europeanised and tailored to fit into an accessible, affordable and proactive IP enforcement system.

The Commission shares the view that the implementation of due diligence systems should be sufficiently flexible to allow for the specificities of SMEs and certain sectors. To this end the Commission shall launch an online public consultation in the autumn 2015 in order to identify the impacts and possible limitations of existing due diligence schemes, more specifically for SMEs. Following this, the Commission will aim to adopt a Communication setting out its findings and planned policy responses in this field.

Further, the Commission welcomes the Parliament’s recommendation to look closely at the role of intermediaries in tackling IPR infringements, especially through developing and promoting soft-law regulation in order to reduce the number of IPR infringements through close collaboration between intermediaries and rightholders. In 2011, under the auspices of the Commission, a first voluntary agreement - Memorandum of Understanding on the Sale of Counterfeit Goods Over the Internet - was signed between the major internet platforms and different big brand owners. The Commission is currently assessing soft law mechanisms existing across the MS and will consider whether the development of similar initiatives should be developed at EU level.

b) Consumer awareness and information 
The Commission welcomes the Parliament’s support on the idea to develop targeted awareness campaigns in order to better inform the society about the negative consequences of IPR infringements.

In that regard, the Commission intends to encourage the European Observatory on the infringements of IPRs as well as national authorities to launch and monitor a new generation of targeted communication campaigns. This will include campaigns to raise awareness amongst citizens, especially young people on the economic harm caused by commercial scale IP infringements and on the potential health and safety risks associated with IPR-infringing products, as well as campaigns to highlight the benefits for consumers from choosing IP respecting products and to facilitate access to such products.

The Commission concurs with the European Parliament’s request to gather better evidence and – to possibly develop procedural rules for notification/removal of infringing goods and content based on evidence.

The Commission supports the European Parliament’s call for greater involvement of all actors in the distribution chain of IPR protected goods, services and content.

c) Developing new business models

The Commission shares the view of the European Parliament on the importance of new business models promoting legal content online. Indeed, frequently consumers are not aware of the origin of goods or content they access and buy online. Furthermore, web sites offering licit content are usually not as easy to reach as those providing illicit content, or are excessively costly. Developing new business models offering legal content at affordable prices for consumers and strongly promoting such sources containing legal content would help balance the rights of consumers and the protection of IP rightholders.

In this regard, the Commission will also launch shortly a public consultation of the role of platforms as announced in the Digital Single Market Strategy, including of online intermediaries. The public consultation will include evaluation of the responsibilities of online intermediaries to combat illegal content on the Internet. This exercise will gather evidence on this particular issue and assess the need to prepare future potential initiative.

d) Focus on SMEs

The European Commission is determined to support SMEs’ access to and use of intellectual property rights through a series of concrete actions that will emerge out of the fact-finding and consultation exercises that are being developed in cooperation with the Group of Experts on the Enforcement of Intellectual Property Rights (GEEIPR) and the Observatory on Infringements of Intellectual Property Rights (the Observatory).

The European Commission is working to collect information on existing national initiatives seeking to improve intellectual property civil enforcement procedures for SMEs and nationally financed schemes assisting SMEs to enforce their IP rights. For that purpose a questionnaire on such national initiatives and schemes is being prepared in consultation with the members of the GEEIPR. The Commission will publish in due time a summary of the replies to the questionnaire.

At the same time, the European Commission is collecting data on the extent to which SMEs use the industrial property system and on the challenges faced by SMEs in obtaining, defending and enforcing industrial property rights. In doing so, the European Commission is working in cooperation with European Observatory on Infringements of Intellectual Property Rights, which is currently carrying out an extensive SME dedicated survey, focusing on their positioning towards the intellectual property system.

The results gathered through the above mentioned exercises will be used in the preparation of an evidence based policy document which will include a set of possible actions and initiatives to be discussed and considered through a broad consultation to take place in 2016.

e) European Observatory on Infringements of Intellectual Property Rights

The Office for Harmonization in the Internal Market (OHIM) has, in the context of the tasks entrusted to it by Regulation (EU) No 386/2012 of the European Parliament and of the Council of 19 April 2012, launched a series of projects, including the carrying out of surveys, reports and studies that collect information of ultimate relevance to the European Commission’s policy on enforcement of intellectual property rights.

The European Commission is following up the work the OHIM on the Anti-Counterfeiting Intelligence Support Tool (ACIST) and will in that context provide all the appropriate support to help making of ACIST a useful tool for enhancing knowledge and statistics on infringements of intellectual property rights. To that effect, the services of the European Commission have met in July 2015 representatives of the OHIM on the state of play of the ACIST project and will continue monitoring the development of the tool through its participation in the works of the European Observatory on Infringements of Intellectual Property Rights.

f) Commission’s group of experts on the enforcement of IPR

Commission welcomes the Parliament’s support for the established Experts group on enforcement as part of the July 2014 Action Plan on the Enforcement of IPRs. The group serves as useful forum for an information spread, exchange of best practice on existing developments across the different Member States (MS) and constructive discussions on various IPR enforcement issues. As laid down in the Framework agreement of 2010 on relations between the European Parliament and the Commission (point 15 and annex 1), if so requested by Parliament, the Commission may also invite Parliament’s experts to attend expert group meetings. This also applies to the expert group meetings on enforcement of IPR.

g) Evolution of the legal framework

The Commission fully supports the view of the European Parliament on the need to update the legal framework on the enforcement of Intellectual Property Rights in order to reflect developments in the digital environment and to respond to the increasing number of cross-border IPR infringements linked to e-commerce. In that regard, the Commission will do an evaluation of the existing legal framework starting with the launch of a public consultation on the functioning of Directive 2004/48/EC of the European Parliament and of the Council on the enforcement of intellectual property rights (IPRED) and conducting various studies covering key issues under the IPR enforcement framework. In line with its communication entitled “Towards a renewed consensus on the enforcement of intellectual property rights”, the Commission will be putting forward proposals seeking to improve the application of intellectual property rights by 2017.

h) International supply chains and the role of customs and international cooperation

The Commission shares the view that the involvement of customs authorities as well as the cooperation with other public authorities in charge of market surveillance are indispensable to the protection of international supply chains.

As previously highlighted by the Commission, the implementation of a due diligence scheme is to be assessed in the light of existing EU legislation, including on customs cooperation.

i) Other issues

Under the action of developing a guide on best practice for public authorities to avoid purchasing counterfeit products, the Commission launched a public consultation covering different questions related to the issue. The Commission is currently processing the results of this consultation which would help its future work on developing the guide of best practice.

As already mentioned, the Commission is currently preparing another broad public consultation on the IPR enforcement framework that will, among other issues, seek to canvass views on the involvement of intermediaries in the enforcement of intellectual property rights. In that regard, questions about the role of payment service providers in preventing IPR infringements and the role of the buyer protection tools they offer, such as chargeback schemes and other payment confirmation schemes, will be part of the consultation. Based on the responses to this public consultation the Commission will define the scope for taking action in this field.

The Commission welcomes the Parliament’s call for closer cooperation with MS in order to share information and best practices and enact initiatives on facilitating cross-border enforcement of IPRs. In this regard, the established IPR Enforcement Group already serves as means for such cooperation and exchange of best practices.

Last but not least, the Commission welcomes the Parliament’s support as regards the work of the European Observatory on Infringements of Intellectual Property Rights and will continue to build on its potential for gathering trustworthy evidence which can serve as a basis for developing new policies.
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