Follow up to the European Parliament resolution on the external impact of EU trade and investment policy on public-private initiatives in countries outside the EU, adopted by the Commission on 21 October 2015
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4.
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5.
Competent Parliamentary Committee: Committee on International Trade (INTA)

6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution underlines the high importance of Public-Private Initiatives (also referred to as "Public-Private Partnerships" (PPPs)) as a tool for economic growth, innovation as well as job creation. It stresses the opportunities that can be created by these innovative instruments abroad and underlines the opportunity provided by EU trade and investment policy and negotiations with third countries to promote Public-Private Partnerships and increase market access of EU companies in this area. The resolution in particular concerns two areas of EU trade/ investment policy – public procurement and investment. It calls on the Commission, among other things, to:

(1) Promote an international recognised definition of PPPs.
(2) Facilitate access of SMEs to PPPs in third market.
(3) Redress the asymmetry between openness of EU public procurement market and the barriers imposed in third countries for EU companies to compete by gaining increased access to public procurement markets in third countries.
(4) Encourage an appropriate regulatory environment in third countries based on transparency and good governance.
(5) Promote PPPs as a development tool to close the infrastructure financing gap.
7.
Reply to these requests and outlook regarding the action, that the Commission has taken, or intends to take:

The Commission welcomes the resolution's conclusions that Public Private Partnerships (PPPs) can provide a vehicle for economic growth, innovation, competitiveness and job creation. These innovative instruments can be beneficial both for the EU and for third countries, in particular in developing countries suffering from public funding shortage.

Elements put forward in the background and challenges sections

In relation to the promotion of an international recognised definition of PPPs (paragraph 3), when negotiating public procurement chapter of FTAs, the Commission has advocated for a definition of PPPs in line with the EU rules on Public procurement, in particular the newly adopted Directive 2014/23/EU on concession contracts. This has been achieved notably under the PPP annex of the EU-Singapore FTA.

The Commission along with Member States played also an active part in the elaboration of the guidelines on PPPs issued by the Council of the OECD, promoting further clarification of the notion of PPPs and insisting on the quality of the institutional framework for the award and the budgetary management of these contracts.

In this context the Commission would like to refer to the Green Paper on public-private partnerships and Community law on public contracts and concessions COM(2004) 327, the Commission Communication on Public-Private Partnerships and Community Law on Public Procurement and Concessions COM(2005) 569, the Commission Interpretative Communication on the application of Community law on Public Procurement and Concessions to Institutionalised Public-Private Partnerships (IPPP) C(2007) 6661, and finally to the new Directive on concession contract (Directive 2014/23/EU). These initiatives represent significant steps forward in the elaboration of a robust notion of PPPs and provided useful clarification as far as the interplay with EU internal market legislation is concerned.

In relation to the promotion of the principle of good governance, the Commission stresses the need for greater transparency of rules in third countries (paragraphs 6 and 7), for example in the area of public procurement. The latter is one of the EU's offensive interests in bilaterally negotiated trade agreements. The Commission also negotiates transparency provisions which aim at guaranteeing accountability, and stresses the importance of integrity and predictability of government procurement systems. Increasing transparency can also guarantee that opportunities in third countries are more widely known, including to SMEs which might be at a disadvantage compared to larger companies already present in foreign markets (paragraph 24).

In addition, the Commission maintains regulatory dialogues or organises ad-hoc seminars with EU delegations on public procurement with key third countries, including emerging economies such as India, as longer-term attempts to promote good practices in policy developments and enforcement on public procurement and PPPs in these countries, and to ease the access of EU companies to these PPP markets (paragraphs 7, 8 and 9).

Under these regulatory dialogues, the EU experts (both from the Commission and Member States) put forward key PPP principles in terms of risk assessment and appropriate risk sharing (paragraph 9).

Within the EU, the 2014 reform of the EU public procurement directives will bring numerous improvements to enhance SMEs' access to public contracts, including the encouragement of division of contracts into lots, the limitation of the required turnover of bidders, new rules on consortia and subcontractors, as well as the reduction of documentation requirements. The reduction of administrative burden and increased transparency resulting from the mandatory introduction of e-procurement will also facilitate the access of SMEs to public contracts. It is important to stress that these measures seek to encourage SMEs' participation but do not set quotas or targets for SMEs.

The Commission promotes the same principles in third countries. For instance, it assesses the regulatory environment in the Western Balkans and Turkey as well as in the Eastern Partnership region through the Small Business Act (SBA) assessment, and recommends concrete measures on how to improve the situation of SME. The implementation of the SBA principles represents a key instrument for improving the business environment in both regions and facilitating market access for European companies, including to PPPs, beyond the EU (paragraph 4).

The Commission also recalls that the Enterprise Europe Network (EEN), accessible in 50 countries, with almost 600 partner organisations, could largely ease the identification of business partners across the EU and in third countries, including in a public procurement context. This tool can be used by SMEs to team up for submitting bids together. Overall, this tool can encourage the participation of SMEs in consortiums for the submission of tenders for PPP projects (paragraph 4).

Involving the private sector in development

Concerning technical assistance on PPP policy development and enforcement (paragraph 12) the Commission signals that numerous existing regional and bilateral trade cooperation programs with third countries already allow them submitting request for technical support in these areas and have resulted in concrete actions towards knowledge transfer on PPP-related legislation or PPP projects managements.

When it comes to the features of loans and grants provided to third countries (paragraph 14), the Commission would like to recall that the Court of Auditors' Special Report confirms that, overall, the regional investment facilities are effective and well set-up and that the 30 projects examined by the Court are all relevant. The auditors stated that blending has allowed achieving better coordination between donors – a key priority to maximise results with EU funding. The Court also noted the improvements in rules and procedures and acknowledges the Commission's pursuit for improving the set-up and operation, for instance by preparing Guidelines and through the work of the EU Platform for Blending in External Cooperation (EUBEC). The recommendations made by the Court were related to project selection and grant approval, disbursement of funds, monitoring of the implementation of EU grants and enhancement of the EU visibility. These are fully aligned with the ongoing reform process of the regional facilities, the Commission has already taken a range of measures to address the recommendations, and it is expected that all recommendations can be assessed as fully implemented by the end of 2015.

Two mid-term evaluations have already been performed on the Neighbourhood Investment Facility (2013) and the EU-Africa Infrastructure Trust Fund (2012). Their findings, as well as the stock-taking exercise performed in the context of the EUBEC, led to the implementation of a number of improvements in the management of the facilities over the last two years. In addition, the Commission has recently launched a global evaluation on blending, covering all facilities, for which results are expected by mid-2016.

As far as the participation of EU companies in PPP in third countries is concerned (paragraph 15), the Commission considers that the EU Corporate Social Responsibility (CSR) strategy provides a good basis for the responsible engagement of European companies in developing countries. The Commission encourages companies to adhere to internationally recognised guidelines and principles, including the UN Global Compact, the UN Guiding Principles on Business and Human Rights, the International Labour Organisation (ILO) Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy, the ISO 26000 Guidance Standard on Social Responsibility and the Organisation for Economic Cooperation and Development (OECD) Guidelines for Multinational Enterprises. The Commission is moving towards a rights-based approach encompassing all human rights in EU development cooperation, including private sector development support. The Commission is currently working on a new CSR strategy in which the part regarding the cooperation with third countries will be reinforced.

Responsible business practices deserve specific attention and action in certain industries such as mining and logging where opportunities and risks of private investment for development are particularly high. Building on ongoing support to initiatives such as the Extractive Industry Transparency Initiative (EITI), the Kimberley Process, and the EU Forest Law Enforcement, Governance and Trade (FLEGT) Action Plan, the Commission steps up efforts to improve transparency in the extractive industries (oil, gas and mining) and the forest sector by allowing effective use of information generated by the EITI and disclosed by companies on their payments to governments from the exploitation of natural resources as part of the new EU legislative requirements on country-by-country reporting.

The EU’s support for private sector development and engagement with private sector, including support to PPPs, is guided by clear principles and criteria identified in the Communication “A stronger Role of the Private Sector in Achieving Inclusive and Sustainable Growth in Developing Countries”. Development impact, additionality, neutrality, shared interest, demonstration effect, and adherence to social, environmental and fiscal standards are considered a precondition for any EU engagement with, or public support to, the private sector.

The Commission encourages the sustainable investments notably through the EU blending facilities. They cover a wide range of areas such as energy, climate action, transport infrastructure, water and sanitation, or support to SMEs, and are used in a strategic way to attract additional financing and achieve additional development benefits for important investments in partner countries. 12 PPPs projects have been financed under the EU Blending Facilities since 2007 (paragraph 15).

The Commission, in line with partner governments' policies, is developing ways, in particular using blending as a vehicle to leverage additional resources, to deal with specific market failures which inhibit private investments that could contribute to achieve development goals, in particular in rural electrification and in sustainable agriculture and agribusiness. Particular attention is given to support inclusive PPPs and business models with due recognition of processes such as the voluntary guidelines on responsible governance on tenure of land, fisheries and forest, responsible agriculture investment and the African Land Policy Initiative.

The infrastructure sector and the low-carbon and resource-efficient economy are also domains where European expertise and development budget, through PPPs, can provide innovative solutions and increase development impact.

The Commission supports also new forms of partnerships and multi-stakeholder alliances between national or local authorities, enterprises and NGOs for skills development and the provision of basic services, such as access to sustainable and affordable energy, water, health care, and education, as well as in the areas of agriculture and nutrition especially in rural areas, to women and other excluded groups (paragraph 16).

The Commission provides technical assistance to public institutions to reinforce their administrative capacities, and set up legal and regulatory frameworks and guidelines for PPPs, promote public-private dialogue mechanisms to explore opportunities for PPPs and advocate reforms in the legal and regulatory framework, and use financial instruments to leverage private funding for infrastructure projects by reinforcing the private sector lending and equity operations of eligible financing institutions through EU blending facilities (paragraph 19).

Potential tools to enable EU companies to engage in PPPs outside the EU

The Commission aims at negotiating market access commitments in the area of government procurement in all bilateral FTAs and in the World Trade Organisation (WTO) under the plurilateral Agreement of Government Procurement (paragraph 23). Negotiations of public procurement might include all or certain PPPs (for instance, those that can be assimilated to works concessions contracts for the EU). In this respect, a number of trading partners have already accepted to cover PPPs partially or in totality under their schedules under the GPA or bilateral FTAs towards EU suppliers. Under the GPA, Japan has offered access to certain categories of private funding initiative contracts. Under concluded bilateral FTAs, Singapore, Korea, Canada, Chile, Columbia and Peru have also guaranteed access to their PPPS in general, their build-operate transfer contracts (BOTs) or their work concessions, depending on their respective legal frameworks.

The Commission is seeking additional market access commitments on PPPs in the context of ongoing negotiations with the US, Japan or Malaysia for instance, and includes PPPs in a systematic manner when preparing the basis for future negotiations in the context of the so-called scoping exercises.

Market access commitments negotiated on PPPs under the plurilateral Agreement of Government Procurement and the government procurement chapters of EU bilateral FTAs guarantees that EU companies, including SMEs, can compete abroad on equal terms with domestic companies when participating in tendering procedures for the award of PPPs contracts.

In addition, market access commitments negotiated under the General Agreement on Trade in Services (GATS), plurilateral agreements such as the Trade in Services Agreement (TiSA) or the services and investment chapters of the EU bilateral FTAs aim at securing the possibility for EU private banking and financial institutions to provide for the financing part of PPPs, teaming up with EU public works companies for instance. These commitments ensure, to the extent possible, that EU companies can make relevant investments in PPP assets and employ in third countries proper PPP-specialised experts, based on GATS mode 4 negotiations (paragraph 24).

The Commission recalls that it has been paying increased attention and is dedicating additional resources to the implementation of multilateral, plurilateral and bilateral trade. In the context of EU participation in WTO bodies as well as of the running of FTAs committees, the Commission monitors closely the proper enforcement of trade agreements, both on the application of agreed disciplines and on legally secured market access. Additionally, the Commission as well as the EU delegations in third countries undertake surveillance of existing trade barriers, as well as third countries' procurement practices, so as to ensure that EU companies are treated on an equal footing in tendering procedures for the major PPP contracts (paragraph 25).
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