Follow up to the European Parliament resolution on the OLAF Supervisory Committee’s annual report 2014, adopted by the Commission on 23 September 2015
1.
Political Groups which tabled the resolution pursuant to Rule 128(5) and 123(4) of the European Parliament's Rules of procedure: EPP, GUE/NGL, Greens/EFA

2.
EP reference number: B8-0539/2015 / P8_TA-PROV(2015)0226

3.
Date of adoption of the resolution: 10 June 2015

4.
Subject: Financial interests – fight against fraud – Annual Report of the OLAF Supervisory Committee 2014

5.
Brief analysis/assessment of the resolution and requests made in it: The resolution concerns the annual report of the OLAF Supervisory Committee (SC) for 2014. It focuses on issues highlighted in the report.

6.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

Where the requests addressed to the Commission refer to the exercise by OLAF of its investigative function, in which it acts independently from the Commission, the responses below transmit the OLAF position, complemented, if appropriate, with the Commission’s comments. Where the requests do not concern the investigative function, the Commission responds.
Opening of 423 cases (paragraph 1)

OLAF position

1. OLAF recognises its responsibility to comply with the legal requirements of opening of an investigation, and has done so in 2012. OLAF's decision to open 225 external investigations and 198 coordination cases in February 2012 was in line with the applicable legislation and the relevant case law:

· Regulation 1073/1999 did not set out a procedure for opening of investigations and in particular did not prevent OLAF from opening several investigations with one decision
;

· Each case was subject to an assessment;

· Neither Regulation 1073/1999 nor the consolidated case law set a requirement of "sufficiently serious suspicion" for the opening of the investigations, as suggested by the SC. 

In detail: In 2011, OLAF had a large backlog of cases which had been opened in initial assessment, the majority of which for several months, pending the decision on whether they should be either formally opened or be dismissed. In February 2012, on the occasion of a major reorganisation, following an accelerated case assessment procedure, decided upon by OLAF management with the involvement of all investigative units, OLAF opened with one decision 225 external investigations and 198 coordination cases. The opening of these cases was transparently reported on in OLAF’s annual reports.

By opening a fully-fledged investigation, the protection of the procedural rights of the possible persons concerned was enhanced. It should be noted that, at the time of the opening of the cases, only four persons concerned were identified, and that the opening of the cases in itself had no negative consequences for them.
2. Regarding the statement that only 8.4% of the cases were closed with recommendations, it should be noted that this percentage was calculated taking into account all 423 cases. However, OLAF does not generally issue recommendations in the coordination cases. Furthermore, 21 of the 225 investigation cases are still open to date. Therefore, the percentage of investigations closed with recommendations up to date would be 21%.
3. It is not the role of the SC to judge on the legality of individual investigative acts, as recognised by the SC itself 
.

The purpose of the SC analysis of the opening of the 423 was, according to the SC, "not to review the legality of individual acts" but to "review the systemic capacity of OLAF to handle a flux of cases in its processes" (according to SC note of 5 November 2014). The SC recognises in their Report 3/2014 that "a special procedure could have been useful for organisational reasons" and does not suggest an alternative line of action.

For further information on the matter, the European Parliament is referred to the reply of OLAF of 9 February 2015 to the SC Report 3/2014
.

Commission’s comments

The Commission has taken note of the SC analysis, of the European Parliament Resolution and of the OLAF explanations, and considers that this issue, dating back to 2012, should be considered as closed in view also that a specific procedure was used in 2012 to solve a backlog and that OLAF is aware of its responsibility to comply with all legal requirements applicable to its investigations.

Implementation of SC recommendations (paragraph 2)

OLAF position

2014 was the first year in which the SC has decided to follow-up on the recommendations previously issued, which was a new exercise for both the SC and OLAF. OLAF gave careful consideration to all SC recommendations and has invested considerable resources to implement them, even if there is no legal obligation for OLAF to implement each of SC’s recommendations. OLAF has provided justifications on the status of the implementation on various occasions, also in response to the SC Report on the Implementation by OLAF of the Supervisory Committee’s recommendations of 17 November 2014.

However, some of the SC recommendations were not clearly formulated and sometimes concerned specific investigative acts of the past, or suggested actions for the past which cannot be retroactively implemented by OLAF.

The SC has currently no formalised procedure in place for following-up on the implementation of its recommendations. A dialogue between OLAF and the SC on this matter is ongoing. After having received comments from OLAF in 2014 on the nature of the recommendations and on the procedure for issuing and following up on recommendations, the SC has in 2015 improved the quality of its recommendations and also decided to set up a procedure for the follow-up of the recommendations. This work is ongoing.

The SC has in 2015 prioritised its recommendations issued between 2012 and 2014 and informed OLAF that it considers 13 out of 50 recommendations as high priority. Out of these 13, ten have been implemented by OLAF, one is partially implemented with one action pending (full implementation foreseen for 2015), while two recommendations have been rejected by OLAF on legal grounds.  On 4 September 2015, OLAF reported to the SC that of the total of 50 recommendations issued by the SC between 2012 and 2014, it has now implemented 45, while on 4 OLAF does not agree with the recommendations and the implementation of one is still pending (see annex).

Investigation Policy Priorities (IPPs) (paragraph 3)

OLAF position

OLAF has responded to the SC analysis on the 2015 IPPs and provided an assessment of the implementation of the IPPs for 2014 in a note of 20 March 2015. No SC conclusions have been received to date.

It should be noted that OLAF has consulted the SC on the IPPs every year in line with Regulation 883/2013 and the Working Arrangements between OLAF and the SC. It should also be noted that the IPPs were discussed in the inter-institutional Exchange of Views on 8 April 2014 where the SC participated, and are expected to be discussed again in the next Exchange of Views foreseen for 28 September 2015, also in the presence of the SC.

Implementation of the SC mandate (paragraph 4)

Commission position

The Commission has continuously ensured its support to the SC within the legal framework established by the legislators in Regulation 883/2013. As there is a disagreement between OLAF and the SC on the scope of the mandate of the SC, the Commission considers that the issues should be clarified by the institutions.

OLAF position
OLAF has in 2014 and 2015 provided the SC with all the case related information that the SC has requested. OLAF has replied promptly to all full electronic access requests of the SC and granted access to 119 complete case files in 2014, which is six times more than in 2013 (18 cases) and three times more than in 2012 (34 cases). The access to case files in OLAF's Case Management System is only a part of the case-related information that OLAF transmits to the SC. In 2014, OLAF has informed the SC of 658 instances where cases lasted more than 12 months, of 376 recommendations issued as result of OLAF's investigations, and transmitted to the SC 343 reports with specific case-related data at the request of the SC.

On the basis of this information, in 2013 and 2014, the SC was able to issue seven Opinions (two in 2013 and five in 2014), three special Reports and 49 recommendations to OLAF for consideration. Furthermore, OLAF has suggested to extend in the new Working Arrangements the information available to the SC, as requested by the SC and to better serve their needs.

OLAF is committed to provide the SC with all the necessary information required to fulfil its mandate.

Working arrangements between OLAF and the SC (paragraph 5)
Commission position

The Commission has encouraged the process of negotiations between OLAF and the SC in bilateral contacts with both bodies. However, the Commission also recalls that the mandate of the SC and the information to be provided to it by OLAF, are governed by Regulation 883/2013 which clearly mentions that the SC should never interfere in the conduct of investigations in progress. 

The Commission has been informed by OLAF and the SC that they have been actively working towards the establishment of new Working Arrangements which would better serve the needs of the SC, while at the same time safeguarding OLAF's independence. Several working meetings since the end of 2014 have resulted in a consolidated draft of 15 June as agreed in the last working meeting, to be submitted for approval of the SC plenary. After the SC plenary discussion, by note of 6 July, the SC sent OLAF substantial and significant changes and additions not discussed previously, to which OLAF has replied. Currently, OLAF and the SC are examining those proposals.
Complaints (paragraph 6)

OLAF position

OLAF has informed the Commission that it provided on 4 June 2015 the SC with the number of complaints received in 2014, OLAF’s responses and the time of processing them. 

SC supervision of duration of OLAF investigations (paragraph 7)

OLAF position

The SC has recognised in its Opinion 4/2014 on the Control of the duration of investigations conducted by OLAF that "OLAF has formally complied with its regulatory obligation to regularly report to the SC on the investigations lasting more than 12 months, which represents significant progress compared to previous years." However and in order to better suit the needs of the SC, in the new Working Arrangements under discussion, OLAF had proposed to the SC an extended electronic access to case related information in OLAF's case management system.
Working Arrangements between OLAF and SC (paragraph 8)

Please see reply to point 7 above.

Allocation of OLAF’s investigative resources (paragraph 9)

OLAF position

Already on 27 April 2015, OLAF requested to start the procedures to create an additional investigative unit which will deal with agricultural and structural funds. Such a request was granted and the new unit is currently being created with date of effect 1 October 2015. The reorganisation implies the reallocation of posts from a non-investigative unit to the new additional investigative unit and is fully in line with the Parliament's recommendation.

“Clearing House” meetings (paragraph 10)

Commission position

Regulation 883/2013 foresees the type of information to be communicated by OLAF to the Institutions, bodies, offices and agencies: (ART 3.6, ART 4.4 and 4.8, ART 5.5 and 5.6, ART 7.3 al 2 and 7.6, ART 11.3 and 11.4). Clearing House meetings take place in order to facilitate, in full respect of OLAF's independence, the possible adoption of precautionary administrative measures to protect the financial interests of the Union, based on the information provided by OLAF in accordance with the relevant Regulation.

The Clearing House meetings have contributed to earlier adoption of measures designed to protect the interests of the EU and a better follow-up within the Commission. They do not interfere with the independence of OLAF.

The Commission's Clearing House meetings are described in the Administrative Arrangements between OLAF and the Commission adopted on 28 January 2015
, ensuring further transparency, and it should be noted that the European Parliament and OLAF have decided to undertake similar meetings.

Vice-President Georgieva sent to the Supervisory Committee a letter explaining the position of the Commission as regards the Clearing House meetings on 26 June 2015
.

There is no reason to provide the SC with the copies of all information and reports of possible meetings between OLAF and all EU Institutions, bodies, offices and agencies.

Article 17.5 of the OLAF Regulation enumerates the cases in which the SC should be informed and Article 15.1 last paragraph specifies that 'in duly justified situations, the SC may ask the Office for additional information on investigations, including reports and recommendations on closed investigations'.
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� Article 5:" External investigations shall be opened by a decision of the Director of the Office acting on his own initiative or following a request from a Member State concerned."


� � HYPERLINK "http://ec.europa.eu/anti_fraud/documents/reports-sup_comm/2015/scar_2014_chairman_statement.pdf" �http://ec.europa.eu/anti_fraud/documents/reports-sup_comm/2015/scar_2014_chairman_statement.pdf� and � HYPERLINK "http://ec.europa.eu/anti_fraud/documents/reports-sup_comm/2015/olaf_sc_chair_question_reply_18052015_en.pdf" �http://ec.europa.eu/anti_fraud/documents/reports-sup_comm/2015/olaf_sc_chair_question_reply_18052015_en.pdf�


� � HYPERLINK "http://ec.europa.eu/anti_fraud/documents/replies-to-sup-comm/olaf_reply_sc_report_3_2014_merged_en.pdf" �http://ec.europa.eu/anti_fraud/documents/replies-to-sup-comm/olaf_reply_sc_report_3_2014_merged_en.pdf�


� SEC(2015)79.


� Ares(2015)2696374 of 26/06/2015.
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