Follow up to the European Parliament resolution on Regulatory Fitness and Performance Programme (REFIT): State of Play and Outlook, adopted by the Commission on 20 July 2016
1.
Rapporteur: Sylvia-Yvonne KAUFMANN (S&D/DE)

2.
EP reference number: A8-0208/2015 / P8_TA-PROV(2016)0104

3.
Date of adoption of the resolution: 12 April 2016

4.
Subject: Regulatory Fitness and Performance Programme (REFIT), Better Regulation, transparency and stakeholders consultation, impact assessment and European added value, SME and think small first, ex-post evaluations, implementation by Member States, withdrawal of pending legislative proposals.
5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Brief analysis/assessment of the resolution and requests made in it:
Extending beyond the REFIT Programme, the resolution is supportive of all major elements of the Commission's Better Regulation agenda. It notably stresses that existing standards (in the areas of social, environmental or consumer policy) should not be reduced, the autonomy of social partners and social dialogue should be preserved, the prerogative of political decision-making should be maintained and administrative burdens on SMEs should be further reduced.

The resolution has not been updated to take into account the Interinstitutional Agreement on Better Law-Making (IIA-BL), which was adopted by the three Institutions on 13 April 2016. Some provisions of the IIA-BL (i.e. on targets) are consequently not reflected in the resolution.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
· In relation with point 3 on the quality of legislation and REFIT/ deregulation "Underlines that the Commission should prioritise the development of certain measures and should focus on the quality of legislation and better enforcement of existing legislation rather than on the number of legislative acts; underlines in this regard that costs should not be the decisive factor but that quality of legislation is the only appropriate benchmark and that the REFIT programme must not be used to undermine sustainability or any social, labour, environmental or consumer standards";
Better Regulation covers the whole regulatory cycle. It is clear that the full benefits of an EU intervention will only be delivered if the policy is implemented and applied properly. Better Regulation also includes the proper enforcement of EU laws at the level of Member States.

This is why it is essential to take into account implementation and enforcement issues in the design of policy, including in impact assessment and stakeholder consultation.

It is also important to identify ways to assist Member States in the transposition phase (aligning national legislation with EU legislation) by preparing so-called "implementation plans" together with the proposed intervention. The Commission also carries-out systematic checks on transposition and assessments of compliance to monitor the correct application of EU legislation.

The strong focus in the Commission's Better Regulation Communication in May 2015 on better monitoring, evaluation and reporting should contribute significantly to a better understanding of the performance of EU legislation and its implementation by Member States.

The Commission's Better Regulation policy intends to make EU law more effective and efficient, not to undermine social, labour, environmental or consumer standards.

· In relation with point 4 on sunset and review clauses "Suggests that the Commission takes the introduction of ‘sunset clauses’ into consideration in time-limited legislative initiatives, on condition that this does not lead to legal uncertainty, and include if appropriate ‘review clauses’ in legislative measures to regularly reassess the continued relevance of legislative measures at European level";
On review clauses the Interinstitutional Agreement on Better Law-Making foresees that "the three Institutions agree to systematically consider the use of review clauses in legislation". The Commission is currently updating its internal guidance to facilitate the use of such clauses in legal texts.

On sunset clauses the Better Regulation Guidelines already refer to the possibility to use such clauses (see chapter IV on "guidelines on preparing proposals, implementation and transposition") so as to prevent obsolete legal provisions from remaining in force.

· In relation with point 10 on social dialogue "… expects the Commission to respect the autonomy of the parties and their negotiated agreements, and to take their concerns seriously …";
The Commission remains committed to the social dialogue. In March 2015, it launched a "New Start for Social Dialogue" together with the social partners and other EU institutions, aiming at a better involvement of social partners in the European Semester and in policy- and law-making.

The Commission is committed to apply better regulation principles and tools when proposing new legislation. In the context of social partners' agreements which social partners request to be implemented in EU law in accordance with Article 155 of the Treaty on the Functioning of the European Union (TFEU), the Commission will apply better regulation principles, without prejudice to the role and autonomy the TFEU entrusts upon the social partners.

· In relation with point 11 on the choice between implementing acts and delegated acts "… considers it important, therefore, for specific guidelines to be drawn up, as requested by the European Parliament in its resolution adopted on 25 February 2014";
The Commission agrees that guidelines on the delineation between delegated and implementing acts, agreed between the institutions, are important. The Commission included a set of delineation criteria, largely based on the European Parliament's resolution
, in its proposal for an Interinstitutional Agreement in May 2015
. An agreement on these criteria could not be reached. However, the Interinstitutional Agreement
 contains the commitment that the three Institutions will enter into negotiations without undue delay after its entry into force, with a view to supplementing the Common Understanding by providing for non-binding criteria for the application of Articles 290 and 291 of the TFEU.

· In relation with point 17 on assessing stakeholders input "Calls on the Commission, against this background, to conduct a balanced and transparent assessment of the positions of, and feedback from, all participants in the consultation procedure and in particular to ensure that public consultations cannot be misused for their own purposes by well-funded and -organised stakeholder organisations; calls on the Commission to publish its conclusions from consultations";
As already outlined in its Better Regulation Guidelines from 2015, the Commission is committed to make sure that the results of each consultation strategy are assessed in a balanced and transparent way and reflected both in the synopsis report, which accompanies a proposal or initiative
, and, for legislative proposals, in the explanatory memorandum. Both are publicly accessible.

· In relation with point 18 on transparency of Commission decisions and impact assessment "… considers it necessary that impact assessments should also be published when it has taken the decision not to submit a legislative proposal";
The policy of the Commission is to publish impact assessments alongside the political initiatives it adopts. In case the impact assessment leads to the conclusion that no proposal is warranted, this should be communicated in the IA Report that should still be published
.

· In relation with point 23 on reviewing the evaluation guidelines to increase stakeholders participation "Calls on the Commission to review its evaluation guidelines by stepping up the participation and consultation of stakeholders and using the most direct method in order to enable EU citizens to take part in decision-making";
With the Better Regulation Guidelines of May 2015, the Commission has improved its transparency policy. It has stepped up considerably the participation and consultation of all stakeholders in evaluation.

First, stakeholders can provide feedback on the evaluation roadmap, which allows the Commission to adapt the design of evaluations and supportive studies. The Commission informs stakeholders on the different consultation tools that will be used to reach the relevant actors in the best way through the publication of a consultation strategy. A 12-week open online public consultation is conducted for each evaluation. Finally, a report outlining the overall results of the consultation and the feedback received ("synopsis report") is published and added to the evaluation report.

· In relation with point 24 on the REFIT Platform examination of suggestions coming from Lighten the Load "… calls for a balanced and transparent examination by the Commission and by the new REFIT Platform of the comments received there …";
All stakeholders suggestions received via the website "Lighten the Load – Have your Say" are made public
. Those suggestions related to simplification and/ or burden reduction, both for EU regulation and its implementation by Member States, are submitted to the REFIT Platform for consideration. Other suggestions are either answered directly or stakeholders are directed to more appropriate information channels. The REFIT Platform prepares opinions on relevant suggestions received via the "Lighten the Load" and shares its comments and recommendations with the Commission. The Commission analyses the suggestions in the light of the comments and recommendations of the Platform members and explains how it intends to follow them up. All documents produced in this process are made public
.

· In relation with point 25 on IA "… calls on the Commission and Member States to be more rigorous in fulfilling their commitments and in assessing the impact of future and existing legislation …";
The Commission is fully committed to deliver on its better regulation commitments by preparing high-quality impact assessments, systematically carrying out ex-post evaluations, and taking forward its "fitness checks", as set out in its May 2015 Better Regulation package
.

However, as recognised by the Interinstitutional Agreement on Better Law-Making signed on 13 April 2016, better regulation can only be achieved through a joint commitment by all Institutions. The Commission recalls in this context that also the European Parliament and the Council have committed to carry out impact assessments in relation to their substantial amendments to the Commission's proposal, when they consider this to be appropriate and necessary for the legislative process. The Commission looks forward to a rigorous implementation of this provision also by the European Parliament and the Council.

· In relation with point 26 on competitiveness assessment and IAs "… considers that the draft revised guidelines should contain guidance on how impacts on competitiveness should be assessed and weighted in the final analysis; supports a standing presumption that proposals with a negative impact on competitiveness should not be adopted by the Commission unless evidence supporting significant unquantifiable benefits is presented";
The Commission's Better Regulation guidelines and Toolbox of May 2015
 contain reinforced guidance on how to assess impacts on competitiveness, and includes a requirement to report on such impacts in the impact assessment report. The purpose of the Commission's impact assessment is to present all relevant impacts across the economic, environmental and social dimensions in an objective manner, without any specific weighting assigned to different types of impacts. The policy choice is then up to the College of Commissioners to decide on.

· In relation with point 27 on impact assessment for DA /IA and stakeholders consultation "… calls on the Commission, where appropriate, to accompany delegated and implementing acts with an impact assessment, including consultation with interested parties and stakeholders";
In principle, all initiatives likely to have significant economic, environmental or social impacts – including delegated and implementing acts – should be accompanied by an impact assessment and a positive opinion from the Regulatory Scrutiny Board
. However, in cases where there is little or no policy choice available for the Commission, no impact assessment is generally needed.

As of July 2016, the Commission will implement new feedback possibilities on important draft delegated and implementing acts.

· In relation with point 29 on IAs "… insists that the Regulatory Scrutiny Board has only an exclusively advisory role and must not issue binding opinions; insist that impact assessments must be consistent and take any changes introduced at the inter-service consultation phase into consideration and should be based inter alia on estimating what the additional costs would be for the Member States if there were no solution at European level …";
The Regulatory Scrutiny Board has been established by the President of the Commission to inform the Commission’s internal political decision making process and to help the Commission ensure that its initiatives are based on the best available evidence and analysis to inform the political decision making. While all initiatives likely to have significant economic, social or environmental impacts should in principle be accompanied by an impact assessment and a positive opinion from the Regulatory Scrutiny Board
, the Commission confirms that better regulation is a tool to provide a basis for sound policy decisions – it can never replace political decisions. Following the agreement on the Interinstitutional Agreement on Better Law-Making, the Commission is developing its guidance on how to take account of "costs of non-Europe" in its impact assessments.

· In relation with point 34 on IAs "Believes that all EU institutions should develop a common methodological approach to impact assessments; stresses the fact that the legislative prerogatives of Parliament and the Council to amend a proposal from the Commission must remain undiminished";
The Commission has a well-established impact assessment system and methodological guidelines which are now widely respected internationally by, for example, the OECD. The Commission is willing to share this best practice with the other institutions in order to promote a more uniform approach to impact assessment across the institutions. Impact assessment is meant only to inform political decisions and cannot, therefore, prejudice the legislative prerogatives of the legislator.

· In relation with point 35 on stakeholders involvement when preparing DA/IA with the view to increase awareness "Urges the Commission to increase its consultation procedure, both public and private, with all stakeholders, including consumers, when preparing delegated and implementing acts, with a view to considering how to enhance awareness of proposals at a provisional stage";
The Commission is committed to provide consultation opportunities for all its initiatives, including delegated and implementing acts. In addition to that, and as announced in its better Regulation Communication in 2015, draft delegated and implementing acts will be published for stakeholder feedback as of July 2016. For delegated and implementing acts with significant impact, stakeholders are already today able to comment on Roadmaps, which provide a first overview of the context, objectives, envisaged better regulation approach, etc. Consultations are also conducted in the preparatory phase for such acts whenever they are subject to an impact assessment.

· In relation with point 37 on reducing administrative burden on SME and not compromising the policy objectives "Calls on the Commission not to abandon its ambitious targets of reducing the administrative burden on SMEs and thereby helping to establish a basis for the creation of quality jobs, and urges that measures be taken to ensure that objectives concerning the public interest including user-friendly, ecological, social, health and safety and gender-equality standards are not compromised; stresses that the reduction of administrative burdens must not lead to a reduction in employment standards or an increase in precarious employment contracts, and that workers in SMEs and micro-enterprises must enjoy the same treatment and high standard of protection as workers in larger companies";
The Commission is committed, with its REFIT programme, to simplify the body of existing legislation and reduce unnecessary regulatory burdens, including administrative burdens, building on its previous work and experience gained with previous programmes such as the Action Programme for Reducing Administrative Burden in the EU, without weakening social or environmental goals.

· In relation with point 46 on access to assessment underpinning the analysis of the impacts of EU legislation once implemented "… calls on the Commission, therefore, to grant Parliament full access to any assessments in that connection, including the source data collected and preparatory documents";
The evaluation Staff Working Documents (SWD) that the Commission produces summarise and present the final results of the evaluation process. All evidence should be clearly presented or referenced
. Stakeholders' views and the way they have been considered should be in the evaluation SWD (and summarized in Annex), as well as any supporting contractor reports. All external material used (reports, scientific findings etc.) should also be systematically referenced. External supportive documents such as contractors' reports supporting Commission analysis of the performance of EU intervention are published in EU Bookshop
.

· In relation with point 47 on Regulation (EC) No1924/2006 on nutrition and health claims "Calls on the Commission, in view of the serious and persistent problems which arise in the implementation of Regulation (EC) No 1924/2006 on nutrition and health claims made on foods, including problems of distortion of competition, to review the scientific basis of this regulation and how useful and realistic it is and, if appropriate, to eliminate the concept of nutrient profiles …";
In order to determine whether the rules on nutrition and health claims made on food are performing, the Commission is carrying out an evaluation of this Regulation. The evaluation will cover in particular the provisions related to nutrient profiles and botanicals. The evaluation will examine to what extent nutrient profiles at EU level are still relevant and needed taking into account the evolution of the market and the evolution of the regulatory framework, especially following the adoption of the new EU Regulation on food information to consumers.

Results of the evaluation are expected by the end of 2017.
· In relation with point 48 on access to explanatory documents "… calls on the Commission to ensure that Parliament has access to explanatory documents";
The framework of the explanatory documents and respective roles of Institutions and Member States were clearly set in two Joint Political Declarations of 28 September 2011 of Member States and the Commission on explanatory documents and of 27 October 2011 of the European Parliament, the Council and the Commission on explanatory documents. The importance of these Declarations was further stressed in the Interinstitutional Agreement on Better Law-Making between the European Parliament, the Council of the European Union and the European Commission. In line with this Agreement, the Commission will continue to report annually on the application of Union legislation and may provide information on the state of implementation of a given legal act.

· In relation with point 50 on withdrawal "… calls, therefore, for the sake of interinstitutional balance, on the Commission, in the event of withdrawal, to first consult Parliament, especially after the first reading, and to duly take into account its positions …";
The Commission fully respects the relevant provisions of the Framework Agreement with the European Parliament (point 39), and its annual work programme contains a dedicated annex listing all pending proposals the Commission envisages to withdraw and the reasons for such withdrawals. The Commission is also committed to implement the relevant provisions on withdrawals included in the new Interinstitutional Agreement on Better Law-Making.
------------
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