Follow up to the European Parliament resolution on the implementation of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society, adopted by the Commission on 21 October 2015
1.
Rapporteur: Julia REDA (Greens/EFA/DE)

2.
EP reference number: A8-0209/2015 / P8_TA-PROV(2015)0273

3.
Date of adoption of the resolution: 9 July 2015

4.
Subject: Harmonisation of certain aspects of copyright and related rights

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution welcomes the work of the Commission, as part of the Digital Single Market Strategy, on a legislative proposal to modernise copyright rules in order to make them fit for the digital age. The resolution points, on many occasions, to the multifaceted nature of copyright: a tangible means of ensuring that creators are remunerated and that the creative process is funded (e.g. paragraph 1); a factor in developing further the legal offer of diversified cultural and creative content online (e.g. paragraph 8); and the legal framework supporting a variety of economic and cultural activities, notably those of educational and research sectors (e.g. paragraph 34). All in all, the resolution reflects the complexities and multiple angles of the on-going copyright debate.
7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
a) There is a number of requests related to the nature of a possible intervention, notably: to base any reform of the copyright framework on a high level of protection (paragraph 19), to ensure that any reform is properly focused (paragraph 22), to evaluate targeted and appropriate measures to improve legal certainty (paragraph 28), to examine the possibility of reviewing a number of the existing exceptions and limitations in order to better adapt them to the digital environment (paragraph 35), to have a technologically neutral legislative framework (paragraph 44).

The Commission is working, in line with the Digital Single Market Strategy of May 2015, on a pragmatic and targeted, but ambitious, copyright modernisation initiative, including the review of a number of the existing limitations and exceptions. Such an approach takes account of the abovementioned requests.

b) There is a number of requests related to the content of a possible intervention. Most of them refer to issues that are currently being assessed by the Commission in the context of the on-going copyright review in line with the Digital Single Market Strategy:

Portability and cross-border access to copyright-protected content and services: While emphasising the principle of territoriality and the importance of exclusive territorial licences, the resolution supports initiatives aimed at enhancing portability (paragraph 15) and requests adequate solutions for better cross-border accessibility of services and copyright-protected content for consumers (paragraph 9) – through evidence-based improvements, both regulatory and market-led (paragraphs 8 and 10), and taking into account film/ TV financing, production and co-production market structures and promotion of cultural diversity (paragraphs 12-13). The resolution also refers to the Collective Rights Management Directive as a model to facilitate multi-territorial licensing (paragraphs 10 and 12).

The Commission is working in the area of portability and cross-border access. It is considering all these aspects and is assessing the impacts of the possible options for intervention. This is done on the basis of the already completed legal and economic studies and the 2013-14 public consultation. The recently launched consultation and study on the Satellite and Cable Directive will also feed into the Commission's work on cross-border access.

Updating and providing for cross-border effect of exceptions and limitations, notably the call on the Commission to examine the possibility of reviewing a number of existing exceptions to adapt them to the digital environment (paragraph 35), the requests to examine the application of minimum standards across the exceptions and limitations (paragraph 38), to assess the need to update exceptions for institutions of public interest, such as libraries, museums and archives (paragraphs 39, 53 and 54) and the exception for research and education purposes (paragraphs 50 and 51), including text and data mining (paragraph 48), to guarantee access by people with disabilities to works and services protected by copyright and related rights (paragraph 33) and to proceed to the swift ratification of the Marrakesh Treaty without making the ratification conditional upon the revision of the EU legal framework (paragraph 36).

In these areas the Commission is assessing the impacts of the possible options for intervention, aiming at increasing the level of harmonisation and ensuring the cross-border functioning of exceptions in the internal market. When doing this, the Commission takes into account the needs of both rightholders and the beneficiaries of the exceptions. This is done on the basis of the already completed legal and economic studies and the 2013-14 public consultation. The Commission is also working to ensure the swift ratification by the EU of the Marrakesh Treaty and is considering the required changes in EU legislation to ensure its implementation.

As regards the private copying exception, the resolution requests to analyse the viability of existing measures for the fair compensation of rightholders in respect of reproductions made by natural persons for private use (paragraph 57) and to make levies more transparent (paragraphs 59 and 60).

The situation regarding private copying levies is constantly evolving with the development of new technologies, reforms at national level and with a number of clarifications put forward by the case-law of the CJEU over the last few years (with some important rulings still pending). The Commission is carefully following and considering these developments to assess the need to intervene.

As regards new transformative uses, the resolution requests to ensure effective protection that provides proper remuneration and fair compensation as well as the access to cultural goods and knowledge (paragraph 42) and to bring more clarity and transparency to the copyright regime for copyright users, in particular for UGC (paragraph 60).

The Commission is following the development of practices, such as user-generated content (UGC), the practices and transparency of the platforms facilitating them as well as the availability of solutions, like the ones being developed by the UK Copyright Hub or One Click Licences.

Addressing the "value gap", notably the requests to review the liability of service providers and intermediaries in order to clarify their legal status and liability with regard to copyright (paragraph 45) and considering solutions for the displacement of value from content to services (paragraph 66).

As announced in the Digital Single Market Strategy, the Commission will work on clarifying the rules on the activities of intermediaries in relation to copyright-protected content. The upcoming public consultation on platforms will also cover this issue.

The resolution also deems important to improve the remuneration of authors and performers (paragraph 24), and calls to improve the contractual position of authors and performers in relation to other rightholders and intermediaries (paragraph 25).

The Commission has launched two studies to examine the situation in the audiovisual, music and text sectors, to assess the relevance of the potential problems for the proper functioning of the internal market and to work out possible policy options for the future. The results of the study concerning the audiovisual and music sectors are already available. The Commission will take into account the findings of these studies when considering the appropriateness of possible future initiatives in this area.

Term of protection: There is a request to further harmonise the term of protection of copyright (paragraph 32).

The term of protection has been the subject of a recent legislative intervention – the 2011 "Term" Directive 2011/77/EU – which has further increased the level of EU harmonisation. For the time being, the Commission does not plan to propose further legislation in this area but will continue to monitor the situation and the need for further intervention.

Public sector information, notably the request to further lower the barriers to the re-use of public sector information (paragraph 30):
The Commission does not envisage proposing changes to Directive 2013/37/EU on the re-use of public sector information (PSI), given that it has been revised only recently (the transposition deadline expired on 18 July 2015). The Commission's "Guidelines on recommended standard licences, datasets and charging for the re-use of documents" (2014/C 240/01) include recommendations on the use of available open standard licences, such as "Creative Commons 0", in order to either completely waive copyright and database rights on PSI or make PSI openly re-usable as long as the author and original source are properly cited. The Commission is also working on the pan-European public data portal in order to increase the availability of government data for re-use for free or at a minimal cost.

There are other requests, e.g. to consider measures to safeguard public domain works (paragraph 31), to consider with care the protection of fundamental rights, particularly to combat discrimination or protect freedom of the press (paragraph 40) and to assess the effectiveness of the current copyright law from a consumers’ perspective and develop a set of clear and comprehensive consumers’ rights (paragraph 67).

The Commission will carefully consider how to address those issues.

c) Some requests concern the implementation and enforcement of existing copyright rules, notably the call for robust copyright enforcement (paragraph 5) as piracy poses a threat to Member States' economies and EU creativity (paragraphs 18 and 23), and the request to take steps to ensure that the analogue single market continues to function properly (paragraph 20) and to ensure the proper implementation of the exceptions and limitations referred to in Directive 2001/29/EC (paragraph 38).

The Commission will continue monitoring the implementation of the EU copyright framework by the Member States and the way it works in practice. As announced in the Digital Single Market Strategy, the Commission will propose modernising enforcement of intellectual property rights, focusing on commercial-scale infringements (the "follow the money" approach) as well as its cross-border applicability.

d) Finally, there is a number of requests calling for the evidence-based approach, notably: to assess the impacts of any initiative to modernise copyright – on the production, financing and distribution of films and television content, and also on cultural diversity (paragraph 13) or in terms of growth and jobs, as well as its potential costs and benefits (paragraph 21) and to justifying any new exceptions or limitations by a sound and objective economic and legal analysis (paragraph 52).

The Commission will indeed propose a copyright modernisation initiative only after completing a detailed impact assessment.

The resolution also calls on the Commission to study the impacts of a single European Copyright Title (paragraph 28).

The Commission's approach to copyright is pragmatic, incremental harmonisation. The single European Title could be a long-term vision, but it is not a proportionate objective to achieve in the short/medium term. This is in line with the priority given by the Commission to its Digital Single Market Strategy.
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