ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a directive of the European Parliament and of the Council on the cloning of animals of the bovine, porcine, ovine, caprine and equine species kept and reproduced for farming purposes

1.
Rapporteurs: Giulia MOI (EFDD/IT) and Renate SOMMER (EPP/DE)

2.
EP reference number: A8-0216/2015 / P8_TA-PROV(2015)285

3.
Date of adoption of the resolution: 8 September 2015

4.
Subject: Animal cloning

5.
Interinstitutional reference number: 2013/0433(COD)

6.
Legal basis: Article 43 of the Treaty on the Functioning of the European Union (TFEU)

7.
Competent Parliamentary Committees: Committee on the Environment, Public Health and Food Safety (ENVI); Committee on Agriculture and Rural Development (AGRI)

8.
Commission's position: The Commission accepts part of the amendments adopted by the European Parliament, as follows:

The Commission accepts 20 amendments directly or in principle: 1, 4, 24, 25, 26, 34, 36, 37, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 53, 54.

The Commission accepts 7 amendments partially or subject to rewriting: 3, 12, 27, 39, 40, 41, 52.

The Commission rejects 27 amendments: 2, 5, 6, 7, 8, 9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 28, 29, 30, 31, 32, 33, 35, 38.

Clarification of Commission position on amendments approved by the European Parliament in Plenary

Addressing purely ethical issues under the legal basis of Article 43 TFEU (Amendments 8, 9 and 10)

The Parliament would like to integrate the content of the proposal for a Council Directive on the placing on the market of food from clones (COM(2013) 893 final - 2013/434/APP) into the proposal on the cloning of animals of the bovine, porcine, ovine, caprine and equine species kept and reproduced for farming purposes (COM(2013) 892 final - 2013/433/COD).

The proposed measures on food from clones and their descendants are justified purely by ethical concerns, which means that this cannot be based on Article 43 TFEU (agriculture). It is settled case law that Article 43 can only be used as legal basis if the measure concerns agricultural products and pursues one of the objectives laid down in Article 39 TFEU, i.e. to increase agricultural productivity by promoting technical progress and ensuring the optimum use of the factors of production (in particular labour), to ensure a fair standard of living for farmers, to stabilise markets, to ensure the availability of supplies, and to ensure reasonable prices for consumers. The Commission can therefore not agree to these amendments.

Enlarging the scope of the ban to all farmed species (Amendment 28)

The Parliament would like to enlarge the scope of the ban to all farmed species.

The Commission cannot agree to this due to the absence of evidence on the use of cloning in farming in other species. It would consequently be disproportionate and would lack scientific justification. EFSA's opinion and the impact assessment only address animal welfare concerns in farm animals likely to be cloned (i.e. mammals). For these animals, a cloning technique referred to as somatic cell nuclear transfer (SCNT) is used.
Enlarging the scope of the ban to clone descendants, food from descendants of clones and feed (Amendments 27 and 38)

The Parliament would like to enlarge the scope of the ban to clone descendants, food from descendants of clones and feed.

Such extension cannot be reconciled with the principle of proportionality. As with the clone itself, there is no scientific evidence suggesting a risk to food and feed safety. Animal welfare concerns cannot be invoked either, as clone descendants are conceived with conventional breeding methods. In addition, such extension of the scope cannot be based on Article 43 TFEU (see Commission's comments to amendments 8, 9 and 10).

The option to ban food from descendants of such clones was initially considered in the Commission's impact assessment, but discarded at an early stage of the impact assessment as the EFSA opinions showed no food safety concern that could justify such ban.

Measures on feed were not considered in the impact assessment, because citizen's concerns are related to the consumption of food. Accordingly Eurobarometer surveys and stakeholder consultations never addressed this aspect. Therefore, a ban on feed from cloned descendants is even more difficult to justify than a ban on food from clones and clone descendants.

Enlarging the scope of the ban to germinal products (Amendments 27 and 38)

The Parliament would like to enlarge the scope of the ban to germinal products (semen, ova, clone embryos).

EU farmers and breeders need to have access to high performance genes, including the germinal products of clones, in order to remain competitive. Access to the full range of genetic options available is necessary to implement strategies to improve productivity. Denying this access would run counter to the objectives of Article 39 TFEU (i.e. increase agricultural productivity by promoting technical progress). The Commission can therefore not agree to this.

Changing the scope of the definition of “cloning” (Amendment 31)

The Parliament would like to modify the definition of cloning so that it could cover other reproduction techniques.

The definition of "cloning" in the Commission's proposal corresponds to a cloning technique called somatic cell nuclear transfer (SCNT). This technique is used for the cloning of farm animals in third countries. EFSA's scientific opinion, which is used to justify the measures with regard to animal welfare, does not cover techniques other than somatic cell nuclear transfer (SCNT). This definition introduced by the Parliament would via the introduction of the words Inter alia reduce legal certainty by enlarging the scope to any asexual reproduction of animals.

Consumer concerns of any kind provide a justification to act (Amendments 10, 12 and 13)
The Parliament considers that consumer concerns or perceptions of any kind would provide a justification to act.

This is not the Commission's assessment. While Article 12 TFEU asks the EU to take consumer interests into account when implementing policies in other areas such as agriculture, Article 12 TFEU does not itself form a self-standing legal basis. As explained above, the conditions of Article 43 TFEU are not met, e.g. since there is no sign of distortion or disturbance of the EU agricultural markets.

In the same vein, the objectives of Article 169 TFEU must be attained through measures adopted pursuant to Article 114 TFEU in the context of the completion of the internal market, i.e. with the aim of harmonising divergent national legislations.

Use of the precautionary principle (Amendments 2 and 19)
The Parliament considers that the precautionary principle can be invoked where no health hazard has been identified.

The Commission would like to recall that the precautionary principle is relevant only if harmful effects on health are identified but scientific uncertainties on their nature persist
. This is not the case here, as no harmful effects on consumers’ health have been shown.

European farming model and its support (Amendment 11)

The Parliament states that the European farming model is based on product quality, food safety, consumer health, strict animal welfare rules and the use of environmentally sound methods.

The Commission would like to recall that the objectives of the Common Agricultural Policy are laid down in Article 39 (1) TFEU, i.e.: to increase agricultural productivity by promoting technical progress and ensuring the optimum use of the factors of production, in particular labour, to ensure a fair standard of living for farmers, to stabilise markets, to ensure the availability of supplies and to ensure reasonable prices for consumers.

9.
Outlook for amendment of the proposal: The Commission does not intend to present a modified proposal at this stage.

10.
Outlook for the adoption of Council's position: Council will discuss the amendments on Commission proposals in an Attaché Working Group on 12 October 2015. Depending on the progress of the work, it is expected to adopt its position for the first reading in 2016.
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