Follow up to the European Parliament resolution on protecting the European Union’s financial interests: towards performance-based controls of the Common Agricultural Policy, adopted by the Commission on 9 December 2015
1.
Rapporteur: Petri SARVAMAA (EPP/FI)

2.
EP reference number: A8-0240/2015 / P8_TA-PROV(2015)0289
3.
Date of adoption of the resolution: 8 September 2015
4.
Subject: Protecting the European Union’s financial interests: towards performance-based controls of the Common Agricultural Policy

5.
Competent Parliamentary Committee: Committee on Budgetary Control (CONT)
6.
Brief analysis/assessment of the resolution and requests made in it:

The resolution supports the Commission's initiative to simplify the CAP, arguing that this would benefit all stakeholders. It stresses the link between the complexity of the policy and the administrative burden it generates. The resolution calls for a reduction of the number of controls to which farmers are subjected, in particular in Member States identified as "best performing" i.e. with a low error rate.

The resolution contains a number of requests to the Commission, such as:

· [2] "Calls for a less bureaucratic CAP with a view to reducing the error rate and for instruments to be established which will make it possible to distinguish between error and fraud";

· [3] "Calls for a distinction to be drawn, when use is made of the findings of checks and as regards the possible imposition of penalties, between unintentional omissions and cases of fraud, as omissions do not as a rule cause any financial damage to the taxpayer";

· [5] "Urges that clearer guidance be given to both national authorities and farmers in order to reduce the error rate";

· [15] "Encourages the Commission and the Member States, as a guideline, to find ways to optimise and combine CAP-related inspections so that chosen beneficiaries would, whenever possible, be subjected to only one round of controls annually";
· [6] "Supports the Commission’s initiative of simplifying the CAP with immediate examination of measures which can be implemented quickly, as this would benefit farmers, paying agencies, EU institutions and taxpayers; urges also that at the mid-term review, proposals for amendments to the basic legislative act be brought forward for consideration for the reform for the next funding period";

· [19] "Calls on the Commission to amend the guidelines for certification bodies in order to verify more closely the compilation of statistical reports";

· [20] "Reiterates its demand to the Commission to draft proposals with a view to sanctioning false or incorrect reporting by paying agencies, including the three following dimensions, namely inspection statistics, statements by the paying agencies, and the work carried out by the certification bodies; asks that the Commission be empowered to withdraw the accreditation of the paying agencies in cases of grave misrepresentations";

· [23] "Advocates the reinforcement and stronger implementation of the single audit through the coordination of the control activities carried out by the various institutions, and calls for the administrative burden arising from audits to be lightened so that farmers are not subjected to different visits on separate occasions by the bodies responsible or to excessive or multiple controls by the Commission and the Court of Auditors in the same year, under any and all regulations, which would thus reduce the burden on farmers by decreasing the number of inspections; calls for the bundling of the audit tasks and controls carried out by certifying bodies and other Member State bodies; notes that the advice given by both national authorities and the Commission in guidelines to farmers for implementing the CAP is often contradicted by the assessment criteria used by the Court of Auditors, resulting in fines that are both disproportionate and unexpected";

· [25] "Reminds the Commission that the risk of unintentional errors owing to complex regulation is in the end borne by the beneficiary; calls for a reasonable, proportional and effective policy on sanctions to support this approach, such as avoiding double sanctioning for the same error under both the payment scheme and cross-compliance";

· [27] "Requests that the Commission, the Member States and the Court of Auditors further develop risk-based audit strategies factoring in all relevant data, including prior identification of the best/worst performers per policy area";

· [34] "Requests that the Commission encourage the exchange of best practices, so as to ensure the smoothest possible controls and the least possible disturbance to farmers";

· [36] "Asks the Commission to further define the acceptable level referred to in Article 59(5) of Regulation (EU) No 1306/2013 and to initiate a dialogue with Parliament and the European Court of Auditors in this regard";

· [39] "Calls for further efforts to reduce the complexity of application systems and forms for farmers, and favours the increased use of e-government technology by the Member States in order to forestall errors in the application process, which will require broadband internet access for beneficiaries; encourages the Commission to create a programme to help educate older farmers (….);"
· [43] "Invites the Commission to cooperate with all relevant stakeholders, including, but not limited to, the Court of Auditors, the Member States and the beneficiaries’ organisations, in preparing a long-term strategy that would seek to address non-policy related ways of keeping the burden on beneficiaries and inspectors from increasing further following future CAP reforms and changes to the basic acts";

· [44] "Asks the Commission to respect the principle of controllability already in force in rural development when drafting, in accordance with Article 46 of Regulation (EU) No 1307/2013, a proposal for a legislative act relating to the Ecological Focus Area";

· [46] "Asks the Commission to draft a communication on the possibility of introducing performance-based management systems in all areas of the CAP, especially in the investment part of rural development, in order to initiate a debate with all the stakeholders with a view to introducing this principle in EU legislation";

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission is committed to improving the management and control architecture of the CAP. The Commission has engaged with the Parliament on the topic of performance-based controls in the framework of previous discussions. The issue will be further examined in the context of a possible policy review for the period after 2020.

Some of the requests made in the resolution have already been addressed by the Commission.

There is already a distinction between fraud and errors. Unintentional omissions are errors and do have a financial impact. In case of fraud, the whole application is deemed ineligible and the whole amount has to be reimbursed, aside from any prosecutions that might take place. For errors, the amount that has to be reimbursed is proportional to the size of the error.

Member States are encouraged in the current legislation to organise their controls in a way that reduces the inconvenience for the farmers. Only 5% of farmers are controlled on the spot by their national authorities for compliance with CAP rules. Most of the controls they are faced with result from national laws which do not originate from CAP legislation. Member States could, as much as possible, try to group the controls resulting from their national legislations with those resulting from CAP obligations. As for controls by the Commission or the Court of Auditors, they concern a very small number of beneficiaries: the Commission performs 120 audit missions every year and the Court of Auditors controls less than 300 beneficiaries every year. This means that less than 0.01% of farmers are concerned by those controls. The Commission therefore does not consider that bundling these controls with national ones would have any tangible impact on the administrative burden borne by farmers.

The Commission has issued guidelines to the certification bodies to help them prepare for their new role – verifying the legality and regularity of transactions – and is actively supporting them.
The acceptable level referred to in Article 59(5) of Regulation (EU) No 1306/2013 has already been defined in Article 41 of Implementing regulation 908/2014. Some Member States have expressed interest in taking advantage of this possibility. The Commission services are working closely with them to ensure all conditions for this reduction are met.

Regarding the other requests, the following actions are being taken:

Simplification of the CAP

The Commission believes that simplification of the CAP is both a way to make it less bureaucratic and to reduce the number of controls on the spot. If rules are simpler, they will be easier to check. The simplification exercise that Commissioner Hogan launched last year is already well advanced and many contributions from all stakeholders have been received. Some changes have already been implemented, and the Commission will present more proposals in the coming months. It is too early to commit to changes to the basic acts, although they cannot be ruled out if they prove necessary.

Errors can be the result of complex rules, and Member States have a responsibility in that regard. For instance, the EU regulations do not make the respect of cross-compliance obligations an eligibility criterion but some Member States have done so when introducing coupled direct payments. This choice can lead to some kind of "double sanctioning" but this is the result of a Member State's decision, not of the Commission's regulations.

The setting up of the application systems, including the forms, is the work of the Member States. Similarly, the introduction of e-government tools is their responsibility.

Regarding Ecological Focus Area (EFA), as stated in Article 46 (1) of Regulation (EU) No 1307/2013, the Commission shall present an evaluation report on the implementation of the measure accompanied, where appropriate, by a proposal for a legislative act. If a proposal for a legislative act is put forward it will be based on the evaluation report and as such will take into account all performance elements arising from the initial implementation of the EFA.

The policy review for preparing the CAP after 2020 will involve consultations with all stakeholders and the issue of the administrative burden borne by beneficiaries and national authorities will be taken into account from the very beginning of the process.

Audit strategy and organisation of controls

Moving towards a single audit system is among the Commission's objectives. The single audit concept means that the Commission (and the Court of Auditors) know that they can draw sufficient assurance from the primary checks carried out by the Member States as well as from the certification bodies' reports on the control systems and that they therefore can focus their own audits on the riskiest control systems. On-the-spot controls of farmers by national inspectors will be unaffected by the implementation of a single-audit system.

The Commission does not consider there is any need to increase the proportion of risk-based checks as they already represent 80% of the total on-the-spot checks. Indeed, an increase in such controls would mean that the Commission would be unable to estimate an error rate, as risk-based samples cannot be extrapolated. This is why a random sample of a certain minimum size is indispensable. The Commission and the Member States need to be able to estimate error rates for budgetary assurance reasons and also in order to apply the legal provisions that allow for a reduction of the level of on-the-spot checks.

Opportunities to move towards performance-based controls (i.e. a reduction of the number of controls in Member States or regions where risk is low and controls are performing well) already exist (cf. actions already taken above) and have been extended in the new CAP.

Reliability of the paying agencies' statistics and role of the certification bodies

In 2014, certification bodies only reported on the accounts of the paying agencies, not on the legality and regularity of transactions. The unqualified opinions referred to the faithfulness of the accounts. The adjustments made by the Commission referred to the errors found by the paying agencies during their controls. They have nothing to do with the reliability of the accounts. The Financial Regulation (Article 59.6 of Regulation 966/2012) does not provide for sanctions against Member States in case of incorrect reporting, but only for corrections in case the applicable rules were breached. Changes such as those recommended by the resolution would necessitate a review of the Financial Regulation. From the financial year 2015 the certification bodies will also report on the legality and regularity of the transactions.

The Commission has already at its disposal a series of corrective measures available under the legal framework which can be used as sanctions for the paying agencies in case their control systems are partially effective or ineffective:
· conformity clearance procedures to estimate the amount at risk and result in net financial corrections that protect the EU budget,
· reservations in the Annual Activity Report triggering remedial actions by the Member States, and
· where remedial actions are not implemented, suspensions/ reductions of the payments to the Member State.

Granting and withdrawal of accreditation is, under shared management, the responsibility of Member States. Empowerment to the Commission in this respect would imply a modification in the Financial Regulation.

The Commission therefore focuses on assisting the Paying Agencies to improve their control systems and protecting the EU financial interests with net financial corrections in cases where deficiencies in the controls create risks of undue payments.
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