
Follow-up to the European Parliament resolution on mortgage legislation and risky financial instruments in Spain (based on petitions received), adopted by the Commission on 15 December 2015
1.
Resolution tabled pursuant to Rule 128(5) and 123(2) of the European Parliament's Rules of procedure by the Committee on Petitions (PETI)
2.
EP reference number: B8-0987/2015 / P8_TA-PROV(2015)0347
3.
Date of adoption of the resolution: 8 October 2015

4.
Subject: Mortgage legislation and risky financial instruments in the EU: the case of Spain

5.
Brief assessment of the resolution and requests made in it:

The resolution concerns several aspects of the mortgage legislation in Spain and the problems related to risky financial instruments. In particular, it refers to the case-law of the CJEU which ruled in several cases that Spanish law does not guarantee effective consumer protection in enforcement proceedings. In this context, the resolution calls on the Commission to monitor the implementation of the case-law of the CJEU, not only in Spain but in all Member States. Moreover, the resolution calls on the Commission to follow closely the implementation of the Mortgage Credit Directive and to share best practice in datio in solutum.

6.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

Regarding the call on the Commission to monitor the implementation in all the Member States of the ruling in Case C-415 (Aziz) and of Directive 93/13/EEC on mortgage legislation, in order to guarantee full compliance by national authorities (point 1), the conditions for an effective protection of consumers have been clarified by the Court of Justice, in particular in the Aziz (C-415/11) and Sanchez Morcillo (C-169/14) cases. In those cases the Court ruled that Spanish law failed to provide procedural safeguards to ensure that the consumer is not left with a merely compensatory remedy but, if a term in a contract is found to be unfair, the consumer can seek a redress appropriate to the harm suffered. These two selected cases follow an established case-law of the Court of Justice developed in recent years which clearly states that the national law must provide effective procedural protection against unfair clauses and it is the duty of national courts to assess of their own motion the unfairness of contract terms, independently of whether the consumer raises this issue before the national court. The Commission is closely monitoring the implementation of this case-law in the Member States. In particular, the Commission is about to launch a study to assess how the case-law of the Court of Justice on procedural safeguards for consumers is implemented in all the Member States.

On the call on the Commission (point 5) to follow closely the transposition in all the Member States of Directive 2014/17/EU on credit agreements for consumers relating to residential immovable property (the Mortgage Credit Directive), the Commission organised so far five transposition workshops with Member States on the Mortgage Credit Directive (2014/17/EU). A final transposition meeting will take place on 24 November 2015. The Commission will closely follow up how Member States transposed the Directive and will not shy away from taking action where necessary after 21 March 2016.

As for the call on the Commission (point 6) to share best practice regarding the application in certain Member States of "datio in solutum", and to assess its impact on consumers and business, the Commission (DG Employment) commissioned in 2014 a study with an external contractor on "promoting protection of the right to housing- homelessness prevention in the context of evictions". The study is scheduled for publication in the first half of 2016. The study also examines the benefits of datio in solutum in the above context.

On the warning to the Commission (point 7) of the doubts expressed by the EU Advocate-General concerning the legality of the measures adopted by the Spanish Government to resolve the infringements denounced by the Court of Justice on 14 March 2013 and prevent abusive practices in the mortgage sector, in case C-8/14 BBVA, before the Court of Justice, Advocate General Szpunar has issued an opinion, stating that Directive 93/13/EEC on unfair terms in consumer contracts together with the principle of effectiveness of EU law preclude Spanish provisions included in Law 1/2013 which, in all pending proceedings, gave consumers a period of one month from the publication of this law to lodge an extraordinary objection. On 29 October 2015, the Court of Justice ruled that this special transitional time-limit is indeed contrary to EU law, thus confirming the opinion of the Advocate General. The Commission welcomes this judgement which is fully in line with its opinion. The Commission intends to ask the Spanish government about measures it intends to adopt in order to comply with this ruling.

Parliament calls on the Commission (point 8) to monitor closely the effective implementation of the new measures adopted by the Spanish Government to resolve the existing problems and to prevent abusive banking and trading practices. After judgments in Cases C-415/11 Aziz and C-169/14 Sanchez Morcillo where the Court of Justice ruled that Spanish law failed to provide certain procedural safeguards to protect consumers in mortgage enforcement proceedings, Spain introduced two legislative changes. The Spanish law has been amended through the new Law 1/2013, giving the consumer the opportunity to object to mortgage enforcement proceedings on the basis of unfair contract terms and obliging judges to assess ex officio the possible presence of unfair contract terms also in connection with mortgage enforcement proceedings. Through Law 11/2014, consumers have been given a right of appeal against an order dismissing their opposition to the enforcement. The Commission has in parallel conducted a wider assessment of the Spanish legislation and is currently in a structured dialogue with the Spanish authorities. This dialogue aims at resolving outstanding issues concerning the procedural protection of consumers under Spanish law and may be followed by formal infringement proceedings, if necessary.

Regarding the call on the Commission to launch information campaigns on financial products and to enhance financial literacy through education, in order to ensure that European citizens are better informed about the risks involved when subscribing to financial products (point 9), education is primarily a national competence. The Commission has been undertaking targeted projects on financial information and education:

-
Consumer Classroom: a website which has been developed to make it easy for teachers to learn about consumer topics, create or choose ready-made lessons to teach their students and collaborate online with other teachers around Europe. Financial education is one of the topics covered.

-
Consumer credit information campaign: An information campaign on "Knowing your consumer rights with regard to credit agreements" was launched in 2013. The campaign took place in 4 Member States: Cyprus, Malta, Ireland and Spain. The campaign continues this year in Austria and the Czech Republic. It targets consumers aged between 18 and 35 years old.

-
Capacity building for consumer associations: National consumer organisations are supported via capacity-building activities financed through the Consumer Programme 2014-2020. The Consumer Champion project offers training, e-learning and networking opportunities. One of the e-learning modules now available is dedicated to financial services. The aim is to build up the competences and effectiveness of consumer organisations.

Whilst respecting subsidiarity, the Commission plans to assess in line with Art. 6 of the Mortgage Credit Directive (2014/17/EU) the financial education available to consumers in Member States and to report on some best practice examples.

On the call on the Commission to share best practices that enhance the protection of citizens in financial difficulty and the belief that basic financial education should be considered as a complementary asset for avoiding the consequences of over-indebtedness (point 10), a study on households’ over-indebtedness, which was commissioned by the Commission, was published in September 2014. In this study, personalised debt advice was identified as an effective tool to support households in financial difficulty. As a follow-up to this, the Commission organised a workshop on debt advice at the 2015 Consumer Summit which confirmed the positive impact of debt advice. The Commission is currently reflecting whether possible follow-up actions would be appropriate on this issue.

As concerns the call on the Commission and the ECB to evaluate the Spanish arbitration mechanism put in place for citizens who are victims of financial fraud (point 13), in the framework of a wider assessment of the Spanish procedural system against the requirements of the effectiveness and equivalence, the Commission has also looked into instances where the case-law of the Court of Justice referred to arbitration mechanisms, e.g. C-40/08 Asturcom Telecomunicaciones. However, no specific issues in relation to arbitration have been identified. The Unfair Contract Terms Directive (93/13/EEC) provides that terms which exclude or hinder the consumer's rights to take legal action, particularly by requiring the consumer to take disputes exclusively to arbitration not covered by legal provisions, may be regarded as unfair.

On the call on the Commission to monitor the correct transposition and application of EU law by Spain in relation to financial instruments, including preferred shares (point 14), the Commission plans to organise workshops on MiFID2 implementation with Member States as of December 2015.  In addition, the Commission closely follows the Peer Reviews carried out by ESMA, which is intended to investigate how the EEA national competent authorities nationally undertake their tasks with regard to the supervision and enforcement of the EU legislation, including MiFID provisions. Where ESMA identifies compliance problems in a Member State, the Commission may resort to infringement proceedings.

Regarding the call on the Commission to follow up on the complaints received and to carry out the necessary investigations (point 15), the Commission has received a number of complaints from Spain concerning the protection of consumers in mortgage enforcement proceedings and in relation to the requirements of the case-law of the Court of Justice. These complaints are being closely followed and constantly feed into the structured dialogue with the Spanish government.

Finally, on the request to the Commission to put forward a legislative proposal on family insolvency (point 16), Commission Recommendation of 12 March 2014 on a new approach to business failure and insolvency
 aims at enabling the efficient restructuring of viable enterprises in financial difficulty and giving honest, bankrupt entrepreneurs a second chance. Its Recital 15 urges Member States to consider applying its principles also to consumers. Member States were invited to implement the principles set out in this Recommendation by 14 March 2015. However, only few Member States have undertaken reforms following the adoption of the Recommendation and those who did have chosen selectively among its provisions. More specifically with respect to "second chance" for individuals and households, the situation is not homogeneous in the Member States: for example, in a number of EU Member States consumers do not have access to personal insolvency proceedings, and in many others the discharge periods are much longer than the recommended 3-year period provided for in the Commission Recommendation. The Commission closely follows the matter of consumer insolvency. It already carried out a specific study on the subject of over-indebtedness of European households
. The Commission is carrying out a second, more comprehensive study on consumer insolvency which will be completed by mid-January 2016.
-----------------

� C(2014) 1500 final of 12 March 2014.


� The over-indebtedness of European households: updated mapping of the situation, nature and causes, effects and initiatives for alleviating its impact, Civic Consulting, Final report, December 2013.
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