Follow up to the European Parliament resolution on the Special Report of the European Ombudsman in own-initiative inquiry (OI/5/2012/BEH-MHZ) concerning Frontex, adopted by the Commission on 24 February 2015
1.
Rapporteurs: Roberta METSOLA (EPP/MT), Ska KELLER (Greens/EFA/DE)

2.
EP reference number: A8-0343/2015 / P8_TA-PROV(2015)0422
3.
Date of adoption of the resolution: 2 December 2015

4.
Subject: Special Report of the European Ombudsman in own-initiative inquiry concerning Frontex

5.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE) and Committee on Petitions (PETI)

6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution supports the European Ombudsman's recommendation that Frontex should have an individual complaints mechanism regarding infringements of fundamental rights in the course of its operations. It recommends that the office of the Frontex Fundamental Rights Officer should play a crucial role in handling complaints (check the admissibility of complaints, filter them, pass them on to the authorities responsible, and thoroughly follow up on them). The resolution also stresses that safeguards would be needed to prevent misuse of the complaints mechanism (anonymous complaints should not be admissible – even though third parties acting in the interest of such persons, like an NGO, should have the right to submit a complaint; only complaints based on violations of fundamental rights as protected by EU law should be admitted). It is underlined that Frontex has no competence to initiate disciplinary measures against persons other than its own staff members (border guards of a host Member State and guest officers of a participating Member State). In that regard, the Fundamental Rights Officer should therefore transfer a complaint against a guest officer or a border guard of the host Member State to the competent national authority. Nevertheless, Frontex should closely follow up on complaints by formally requesting feedback from the relevant Member State.

The resolution recommends the inclusion of provisions on the individual complaints mechanism in the forthcoming review of the Frontex regulation.

The Commission closely monitored the discussions held in the European Parliament prior to the adoption of the resolution and viewed favourably the creation of a complaint mechanism.

7.
Reply to these requests and outlook regarding the action, that the Commission has taken, or intends to take:

In its proposal for a Regulation of the European Parliament and of the Council on the European Border and Coast Guard and repealing Regulation (EC) No 2007/2004, Regulation (EC) No 863/2007 and Council Decision 2005/267/EC (COM(2015) 671 final), the Commission provided for an Article 72 establishing a complaint mechanism.

The complaint mechanism as defined in the Commission proposal meets the general requirements as set out in the European Parliament resolution. It provides in particular that:

· any person who considers himself or herself to have been the subject of a breach of his or her fundamental rights in the course of a joint operation, pilot project, rapid border intervention, return operation or return intervention, and due to those actions, or any third parties intervening on behalf of such a person, may submit a complaint, in writing, to the Agency (formerly Frontex);

· only substantiated complaints involving concrete fundamental rights violations shall be admissible;

· the Fundamental Rights Officer plays an administrative role similar to the role envisaged in the resolution;

· in case of a registered complaint concerning a staff member of the Agency, the Executive Director shall ensure appropriate follow-up, including disciplinary measures as necessary;

· in case of a registered complaint concerning a border guard of a host Member State or a member of the teams, including seconded members of the teams or seconded national experts, the home Member State shall ensure appropriate follow-up. The relevant Member State shall report back to the Fundamental Rights Officer;

· complainants shall be informed of the outcome of their complaints (holding reply if the complaint is declared admissible, or reply explaining the reasons for the inadmissibility of the complaint and providing with further options for addressing their complaints);

· a standardized complaint form (available on the Agency website and in hardcopy) shall be drafted by the Fundamental Rights Officer.

The Commission encourages the co-legislators to advance quickly in their work on the proposal.
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