Follow up to the European Parliament resolution on the Annual Report on EU Competition Policy, adopted by the Commission on 6 April 2016
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6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution covers the Report on Competition Policy 2014 (COM(2015) 247 final) adopted by the Commission on 4 June 2015 (ACR 2014). The ACR 2014 presented how in 2014 the Commission used competition policy as a tool to support the jobs and growth agenda, as well as the priorities outlined in President Juncker's political guidelines. It focused on building blocks on digital economy, energy, financial services, industrial competitiveness, State aid tax investigations, and the Commission's activities to promote a competition culture, including through international cooperation.

The resolution confirms the global support of the European Parliament for competition policy. It recognises competition policy as a cornerstone of the European social market economy and acknowledges that, in the field of competition, the EU's voice is heard and respected on the international scene.

The resolution stresses that the independence of national competition authorities (NCAs) is of paramount importance, and considers it essential for the Commission to promote better convergence of, and cooperation among, NCAs in the EU.

The resolution welcomes the regular dialogue that Parliament has with the Competition Commissioner, and considers that all current forms of dialogue should be maintained. The resolution reiterates Parliament's calls for fundamental legislative Directives and guidelines to be adopted within the ordinary legislative procedure; it also calls for greater involvement of the Parliament in sector-specific investigations. The resolution stresses that the independence of the Commission's DG Competition is of utmost importance, and calls on the Commission to re-allocate sufficient financial and human resources to DG Competition. It calls for a strict separation between the departments that draw up guidelines and those that have the responsibility to apply them in specific cases.

The resolution includes a number of requests for the Commission to act and/ or provide specific information on a wide range of subjects, giving special attention to the Commission's activities in the area of Digital Single Market, taxation, financial and banking sector, and on the international dimension of competition policy.

The resolution welcomes the strong interplay between competition enforcement and the digital single market strategy, considering that a similar interplay is also vital to build the Energy Union, and notes that current competition tools should adapt to the specificities of the digital economy. The resolution emphasises the importance of fair tax competition, and calls on the Commission to make full use of its powers under competition rules to tackle harmful tax practices, to provide effective guidance on tax-related State aid and to consider a change to the recovery rules. The resolution asks for a scaling back of State aid to the banking sector upon the completion of Banking Union.

In relation to international engagement, the resolution calls on the Commission to take action internationally against anticompetitive practices and monopolies, and encourages the inclusion of strong competition sections in trade and investment international agreements.

Finally, the resolution raises a number of issues about the functioning of European markets beyond the scope of competition law. These relate to the implementation of public procurement legislation, the development of e-government, the proposal on single-member private limited liability companies (SUP); the need to stop social dumping; the use of EU Structural Funds; the conditions to be proposed by the European Central Bank for granting new banking licences; the introduction of a common consolidated corporate tax base and further coordination of Member State tax policies; further transparency in the area of corporate taxation; the compliance with EU environmental, health and social standards of products imported from third countries; and the implementation of European observatory for food and agricultural prices at origin and at destination.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the overall positive tone of the resolution and the Parliament's general support for strong and effective competition enforcement. The Commission shares the Parliament's view that the application of EU competition law is aimed at benefiting consumers, workers and entrepreneurs while promoting innovation and growth, so that anyone can have a fair chance of success.

General remarks (paragraphs 1-24)
The Commission takes note of the Parliament's call not to implement competition policy in such a way as to restrict firms' strategies for competing on world markets (paragraph 3). EU competition policy is an essential tool to support the competiveness of European firms by promoting healthy competition within the Single Market and allowing efficient and productive firms to emerge and become competitive globally. The Commission does not tackle the behaviour of firms unless it results in market distortions that are prohibited under EU competition law.

The Commission welcomes the emphasis that the Parliament puts on the independence of NCAs, as well as on the need to promote convergence and cooperation among them (paragraph 15). The Commission has recently undertaken a public consultation to invite the general public and stakeholders to share their experience and provide feedback on potential improvements to guarantee that NCAs have the right tools to detect and sanction violations of the EU competition rules. The Commission will carefully review all input received in the public consultation before deciding whether and to what extent it should take further action, including, possibly, an EU legislative initiative. To this end, it will continue the dialogue with the European Parliament.

The Commission shares the Parliament's view that competition in the telecommunications sector drives innovation and investment into networks as well as encouraging affordable prices and choice in services for consumers. The Commission agrees with the Parliament's call to safeguard competition in this sector, including in the allocation of spectrum (paragraph 17). The Digital Single Market Strategy of 6 May 2015 foresees an ambitious review of the telecoms regulatory framework during 2016. The Commission believes that the right balance needs to be achieved between avoiding re-monopolisation as a consequence of deregulation and providing the right incentives for investment/ connectivity, thereby ensuring effective competition.
The Commission believes that the recent legislative measures in the field of electronic payments, adopted with the strong support of the Parliament, will help to break down the payments barriers between Member States. On the banking and insurance sectors, in December the Commission adopted a Green Paper on retail financial services launching a broader debate about fragmentation of the retail financial markets and cross-border access. In case barriers to effective market functioning are due to private practices, there may be scope to address them by using competition law. The Commission is committed, in this context, to continue its intense and good co-operation within the European Competition Network (ECN) (paragraphs 18-19).

Concerning ATMs (automated teller machines), the Commission points out that under the Payment Services Directive, banks have to provide information on fees charged to consumers for withdrawing cash at ATMs. For the moment, the Commission has therefore not seen the need for EU intervention on the level of the fees charged. If and to the extent that competition issues may arise for instance in the form of jointly agreed hidden fees or fees imposed on specific consumer groups only, the Commission remains ready to act on the basis of its enforcement powers (paragraphs 20-21).

The Commission takes note of the Parliament's call to ensure coherence between competition and industrial policy (paragraph 23). The Commission takes the view that competition policy objectives are not at odds with industrial policy: they both promote innovative and competitive markets, fostering the emergence of stronger European firms that are well equipped to compete on the global market place. Competition policy ensures that European companies can do business across the whole Single Market without barriers or restrictions; only a Europe-wide marketplace can allow companies to become "European champions" and reach the size they need to take on their global competitors.
Specifically concerning energy-intensive industries, the Commission would like to stress that revised State aid rules following the State Aid Modernisation are helping viable companies cope with environmental challenges. The Energy and Environmental Aid Guidelines allow Member States to reduce the indirect costs of financing renewable energy support for energy intensive sectors (paragraph 24). In addition, the 2012 ETS State aid guidelines allow public support to compensate undertakings exposed to a significant risk of carbon leakage for indirect emission costs resulting from EU Emission Trading Scheme (ETS).

Antitrust proceedings – cases of abuse of dominant position (paragraphs 25-43)
The Commission shares the Parliament's view that abuses of dominant positions constitute a serious competition problem, and is committed to continue fighting such conduct as a priority, in order to benefit European consumers and businesses. The Commission will also continue focusing on the fight against cartels, and welcomes the Parliament's acknowledgement of its significant contribution to the realisation of the EU Single Market (paragraphs 25-27).

The Commission agrees with the Parliament that anticompetitive practices can distort international trade and investment flows. The Commission is aware that competition will lead to the best results if companies are operating on an international level playing field, and it is strengthening the efforts to intensify its cooperation with third country agencies bilaterally and multilaterally, to stimulate international policy convergence and tackle cross-border competition-related challenges (paragraph 28).
On the possibility of complementing cartel fines with individual penalties against natural persons, the Commission notes that the EU enforcement system is designed to investigate and sanction undertakings and not individuals, meaning that introducing individual sanctions would require significant legal and institutional changes to the enforcement system. The Commission shares the Parliament's view on the importance of an effective whistle-blower policy (paragraph 29).

The Commission takes note of Parliament's reiterated call for the Commission to incorporate the rules on fines into a legislative instrument (paragraph 30). The Commission continues to take the view that Regulation 1/2003, combined with the Commission's Fining Guidelines, ensures transparency and predictability while at the same time allowing some discretion to take the specific characteristics of each individual case into account.

Concerning the need to update competition tools to adapt to the specificities of the digital economy, the Commission agrees with the Parliament on the importance of the competition tools being capable of addressing any specificity of digital markets. The Commission believes that its tools are flexible enough to address market realities, including in the digital economy; the Commission also believes that its case work reflects the importance of data in assessing market power, whenever this is needed and appropriate. Specifically on Standard Essential Patents, the Commission finds that the approach of its Samsung
 and Motorola
 decisions has been effective in striking a balance between protecting innovation incentives and ensuring access to standards on fair and reasonable licensing terms. The European Court of Justice has confirmed the Commission's general approach in its Huawei/ ZTE judgment
 (paragraphs 31-32).

The Commission has no indication that energy companies whose governing boards include politicians or former ministers are more likely to engage in anticompetitive practices within the meaning of EU competition law. However, the 2014 EU Anti-Corruption Report notes that while mobility of personnel between the public and private sectors can bring benefits, it entails risks of conflict of interest and disclosure of privileged information. Such "revolving door" risks are expressly addressed only in some Member States, and implementation is often weak.
 The Commission will continue to monitor Member State regulation of conflicts of interest in the EU Anti-Corruption Report, due to be published every two years (paragraph 33).
On the ongoing Google investigation
, the Commission takes note of the Parliament's concerns on the duration of the investigation. While being aware of the importance of speed in its antitrust enforcement, the Commission is committed to ensure a high quality of its work and the respect of rights of defence, and therefore to be as thorough as necessary when assessing potential competition law infringements. As regards the ongoing search investigation, in addition to the subject matter covered by the Statement of Objections adopted on 15 April 2015, the Commission continues its formal investigation of other aspects of Google's behaviour. The Commission is also focusing on the ongoing antitrust investigation of Google’s conduct concerning mobile operating systems, apps and services (Android). The Commission remains vigilant in order to ensure that innovation incentives in the digital sector are maintained while users can fully benefit from a truly competitive digital environment (paragraphs 34, 35, 36, 41).

The Commission agrees with the Parliament that net neutrality is of utmost importance when it comes to ensuring that there is no discrimination between internet services and that competition is fully guaranteed (paragraph 38). The Commission will ensure compliance with EU competition law of potential practices whereby the availability and quality of the open internet access service may be degraded by traffic discrimination through internet service providers or by the provision of services other than internet access service.

The Commission is aware of the importance of internet platforms and recently undertook a public consultation on this issue. The Commission is currently analysing the responses to that consultation, and making sure that all potential issues arising from internet platforms are understood before considering potential further steps (paragraph 40).

The Commission welcomes the positive stance of the resolution about the ongoing e-commerce sector inquiry (paragraphs 39 and 43). The Commission believes that it is essential to remove remaining barriers to e-commerce, which is a vital part of a true Digital Single Market in Europe.

With respects to the newly adopted amendments to Regulation 773/2004, the Commission would like to point out that the content of the amendments was largely limited to bringing the relevant procedural rules of the Commission in line with the Directive on Actions for Damages, which was adopted by Parliament in co-decision with the Council. Concerning the implementation of the Damages Directive, the Commission is actively monitoring and facilitating implementation efforts at national level (in Member States as well as in European Economic Area countries, given that the Directive is EEA-relevant). Member States are required to implement the Damages Directive by the end of 2016, and the majority of countries are on track. Five countries (DK, FI, NL, NO, SE) have already launched public consultations on draft implementing measures (paragraphs 43-44).

State aid (paragraphs 44-54)
The Commission takes note of the Parliament's remark on the need to improve evidence examination and fact security in State aid proceedings. The Commission would like to reassure the Parliament that its State aid decisions are always backed by a thorough and rigorous assessment of all relevant information (paragraph 45).

The Commission agrees with the Parliament on the importance of Services of General Economic Interest (SGEIs) and is aware of the specificities of remote and isolated regions, including outermost regions; accordingly, the Commission's State aid guidelines provide for these areas to benefit from dedicated flexibility (paragraphs 46, 48).

The Commission welcomes the Parliament's support to the Energy and Environmental Aid Guidelines, Risk Finance State aid Guidelines and General Block Exemption Regulation (paragraphs 47, 48, 51), adopted as part of the State Aid Modernisation Initiative. The Commission is currently working to reinforce its partnership with EU Member States on the implementation of the new rules, in view of Member States' greater flexibility to deploy aid measures without the need to prior notifying them to the Commission. The Commission will support strategic investment by working with Member States on how to design growth-enhancing aid measures that promote a strong, integrated and dynamic single market.

Merger control (paragraphs 55-60)
The Commission takes note of the Parliament's concern on market definition. The Commission would like to point out that market definition is an analytical tool enabling a methodological assessment of the competitive constraints that merging parties face. Even in instances where the Commission finds that companies compete in fairly narrowly defined geographic markets, it takes into account all factors exerting competitive pressure, such as imports from outside the market or potential entry.

The Commission is conscious of the increasing globalisation of the economy and does not hesitate to adapt its market definitions over time if markets change (e.g. due to lowering of transport costs, technological changes, etc.). For example, since 2003 Commission merger decisions have progressively focused on wider geographic markets: in 2012/ 2013, no less than 61% of Commission merger decisions considered a market that was EEA or wider in scope, compared to 48% ten years before. Nevertheless, many markets remain national. The Commission will not broaden market definitions artificially since this could lead to clearance of harmful mergers.

In 2015, the Commission commissioned an independent expert study on its approach towards geographic market definition. In their report, the authors support the Commission's approach to geographic market definition and find that the Commission's practice takes sufficient account of globalisation. The report has been published on the Commission's website on 16 February 2016 (paragraphs 59-60).

Recent merger cases in the digital sector also show that the Commission's tool-box is fit and up-to-date to investigate and comprehensively analyse mergers in this sector, which fall within its jurisdiction, taking into account the specific features and challenges related to fast-moving industries (relevant examples include Facebook/ WhatsApp
, Intel/ Altera
, Universal Music Group/ EMI Music
).

Concerning the possibility for independent retailers to provide joint e-commerce offerings (paragraph 58), the Commission applies competition rules irrespectively whether competing retailers wish to cooperate in the brick-and-mortar world or in e-commerce. Many guidelines and communications from the Commission on EU competition law help companies design their cooperation projects in a way that is in compliance with competition law.

Financial aid and taxation (paragraphs 61-87)

The Commission takes note of the Parliament's reiterated request to end the State aid crisis regime for the banking sector. The Commission takes the view that, helping the completion of the Banking Union, current State aid rules are needed to preserve financial stability and minimise the cost to taxpayers, and ensure that restructured banks return to lend to companies and households. The Commission has recently taken important decisions to stabilise the banking sectors in Italy, Portugal and Greece. Under the Banking Union, State aid rules will continue to play a crucial role as they need to be complied with if resolution decisions involve the use of the Single Resolution Fund.

The Commission shares the goal of reducing State aid over time and has therefore adapted its rules on State aid to financial institutions over the last years, a process that is still ongoing. On the whole, the amount of State aid has been decreasing since the outset of the financial crisis. The Commission has in the past authorised State aid to banks bearing in mind their key role for a functioning financial sector and sustainable lending to the real economy. In the past, bad lending decisions meant that credit has not been given to those who could use it most efficiently. Once a bank has returned to viability and has been restructured, it can provide credit to those who make the best use of these funds. In this respect, the Commission takes the ability of banks to give credit to SMEs into account (paragraphs 61, 63, 64).

Also, the Five Presidents' Report of 22 June 2015 and the Commission's follow-up Communication of 21 October 2015 have set out a clear plan for deepening Economic and Monetary Union (EMU), including steps to further limit risks to financial stability. In November 2015, the Commission adopted a legislative proposal for a European Deposit Insurance Scheme (EDIS), to strengthen the Banking Union and improve bank depositor protection. The proposal is accompanied by a Communication, which sets out other measures to further reduce remaining risks in the banking system.

The Commission welcomes the Parliament's engagement in the area of tax rulings and fiscal State aid. The Commission agrees with the Parliament that fairer tax competition is indispensable for the integrity of the Single Market and to guarantee a level playing field.

In October 2015, the Commission took final decisions on tax rulings for Fiat in Luxembourg and Starbucks in the Netherlands. In January 2016, it took a negative decision on the excess profits rulings scheme in Belgium. Its investigations into tax rulings for Apple in Ireland and Amazon and McDonalds in Luxembourg are on-going and remain a top priority for the Commission. The Commission will continue analysing and assessing all the information that it has at its disposal on tax rulings in the Member States. State aid investigations will be considered when there is sufficient evidence that tax rulings give selective advantages to companies and distort competition in the internal market.

The Commission is committed to give clarity to Member State as to the compliance of tax measures with the State aid rules, taking account of the need for sufficient case practice. The Commission stands ready to assist the Member States and the tax authorities in sharing lessons how they can avoid granting incompatible State aid through tax rulings. In addition, according to its Work Programme 2015, the Code of Conduct Group on Business Taxation will develop a set of guidelines on the conditions and rules for the issuance of tax rulings by Member States.

On recovery, the Commission points out that the rules for recovery are designed to restore the competitive situation in the relevant market preceding the State intervention, following a long-standing jurisprudence of the EU Courts under the Treaty provisions on State aid.

The Directive on automatic exchange of information on tax rulings was adopted by the Council in December 2015 and will enter into force in January 2017. This Directive will enhance tax transparency amongst Member States' tax administrations in order to combat aggressive tax planning carried out by certain businesses with cross-border activities.

Furthermore, on 28 January 2016 the Commission adopted an Anti-Tax Avoidance Package which contains concrete measures to prevent aggressive tax planning, boost tax transparency and create a level playing field for all businesses in the EU. The Anti-Tax Avoidance Package also includes an External Strategy for Effective Taxation. It aims to adopt a common EU stance against external threats of tax avoidance and promote tax good governance internationally.

Finally, the Commission aims at re-launching the Common Consolidated Corporate Tax Base (CCCTB) initiative before the end of 2016. A proposal for an optional CCCTB has been pending in Council since 2011. The re-launch will consist of putting forward a proposal for a mandatory scheme and taking a staged approach: as a first step Member States should secure the common rules for computing the tax base (Common corporate tax base – CCTB) and as a second step, provide for consolidation (CCCTB). The exact scope of the revised proposal is yet to be agreed.

Competition in the era of globalisation (paragraphs 88-97)
The Commission welcomes the Parliament's support to its international cooperation efforts in the area of competition policy, and agrees with the Parliament that international cooperation is essential to the effective application of competition law principles in the era of globalization. The Commission is willing to continue reinforcing the role of competition policy in international economic cooperation, to ensure a level playing field for European companies on global markets.

At bilateral level, the Commission engages in a wide range of cooperation activities with competition authorities in third countries on the basis of bilateral agreements or Memoranda of Understanding, including with emerging and developing economies. The Commission strongly supports the inclusion of an ambitious competition chapter in Free Trade investment and other international agreements such as the Transatlantic Trade and Investment Partnership (TTIP).

Furthermore, bilateral cooperation agreements also include so-called "second-generation agreements", enabling competition agencies to exchange information they have obtained in their respective investigations and leading to more efficient competition law enforcement. The second-generation agreement between the EU and Switzerland entered into force in December 2014. Negotiations to include provisions on the exchange of information into the existing EU-Canada Cooperation agreement are in progress.

The Commission fully agrees with the Parliament that implementation of the rules of Trade Agreements is as important as its conclusion. In this context it is useful to note that in the process of the implementation of the EU-Korea FTA, in effect since July 2011, the Commission has been active in discussing with its Korean counterparts also the implementation of the rules on subsidies in the Competition Chapter of the FTA. A similar approach would be taken also as regards other Free Trade Agreements.

Regarding the development of a multilateral agreement on competition rules, past experience has confirmed that it is not easy to obtain the necessary global consensus to arrive at such an agreement. The Commission's efforts at bilateral (Trade Agreements and dedicated competition agreements) and at multilateral level (ICN, OECD, UNCTAD) contribute already significantly to achieving greater cooperation and convergence at a global level. In particular, the International Competition Network, which is based on voluntary cooperation, has established itself over the years as an inclusive and effective platform pursuing greater convergence of global competition rules.

Competition in the various sectors (paragraphs 98-105)
The Commission takes note of the specific sectoral recommendations of the Parliament on competition issues. The Commission will continue to ensure that EU competition law is properly enforced in cooperation with NCAs and regulators.

Concerning competition between EU and third-country air carriers, the Commission adopted on 7 December 2015 an Aviation Strategy, which creates a comprehensive road map towards a more competitive EU aviation sector covering many areas of EU air transport policy. This includes an ambitious external aviation policy that builds on several initiatives.

First, the Commission recommended to the Council to issue a mandate to the Commission for negotiation of comprehensive EU-level air transport agreements with the following countries and regions: China, ASEAN (Association of Southeast Asian Nations), Turkey, Saudi Arabia, Bahrain, UAE (United Arab Emirates), Kuwait, Qatar, Oman, Mexico and Armenia. These negotiations would include negotiations of fair competition provisions. Second, the Commission is considering proposing, early in 2016, new measures to address unfair commercial practices from third countries and third country operators, which have so far never been proven under existing Regulation 868/2004.

The Commission takes note of the Parliament's concerns on the food supply chain, an area where the cooperation with NCAs, who have expertise in dealing with their national food markets, is particularly important. Also, the Commission points out that the European Competition Network is discussing the impact of retail buying alliances on producers and on consumers, as Parliament requests. The Commission's Guidelines provide guidance to farmers in the meat, olive oil and arable crops sectors on how to sell their products together in an efficient manner under the new CAP rules; these will also help farmers to improve their position in the supply chain. In parallel, the High Level Forum for a better functioning food supply chain has been working on issues of unfair trading practices in the whole food supply chain in the EU, and its mandate has been renewed. The Commission presented a report in January 2016 on the legislative situation in Member States and the functioning of the voluntary Supply Chain Initiative. In January, the Commission has established an expert group (AMTF – Agricultural Markets Task Force) that will examine the functioning of the food supply chain and the position of farmers therein. The AMTF will deliver its report before the end of 2016.

Democratic strengthening of competition policy (paragraphs 106-114)

The Commission takes note of the Parliament's request for an active role in shaping competition policy, including co-legislative powers. Commissioner Vestager is committed to contribute to an enhanced dialogue in competition policy matters. She also committed to ensure the Parliament's fullest possible involvement as co-legislator for a potential initiative on empowering NCAs, provided that such a proposal would allow for it.

The Commission takes note of the Parliament's calls for a strict separation between DG Competition's policy and case work. The Commission would like to clarify that DG Competition has a separate Directorate (Directorate A) that works on proposals for legislation, Commission Regulations and fundamental guidelines. Such initiatives, however, require the input of the expertise and case practice of the operational Directorates of DG Competition, including according to better regulation and impact assessment practices. The College of Commissioners adopts these proposals, following not only thorough Inter-Service Consultations, but also public consultations. The decisions on individual cases and the preparations by the operational Directorates of DG Competition are subject to thorough legal, economic and procedural checks. The possibility of appeal to the EU Courts ensures that EU competition law is enforced in an independent and unbiased manner.
------------
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