Follow up to the European Parliament resolution on Towards a Digital Single Market Act, adopted by the Commission on 6 April 2016
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6.
Brief analysis/assessment of the resolution and requests made in it:

The resolution makes an important contribution to the process of implementation and development of the Digital Single Market Strategy. It welcomes the Commission's Communication of 6 May 2015 and acknowledges the importance of the Strategy for fostering EU competitiveness and promoting growth and jobs. It recognises that delivery of the Strategy is a shared responsibility of the European Parliament, the Council and the Commission, as well as recognising the importance of securing the engagement of all stakeholders, both economic and social, in the implementation process, given that the trust of citizens and businesses in the digital environment is vital for unlocking the potential of the digital economy.

The resolution expresses concern about the different national approaches being taken with regard to regulation of the internet, and calls upon the Commission to take initiatives to remove barriers to digital trade, and to preserve economic and social cohesion and the integrity of the single market. It also stresses the need for all initiatives under the Strategy to comply with fundamental rights, in particular with regard to the protection of personal data.

The resolution then addresses each of the 16 initiatives identified in the Commission's Communication of 6 May 2015, expressing the Parliament's support for their objectives and stressing those aspects of which each in the Parliament's view requires special attention. The resolution also stresses the importance of taking into account the global dimension of the internet in all relevant EU policies.

The resolution calls for action by the Commission in a number of areas of the digital economy, in particular with regard to dismantling barriers to e-commerce (§5); enforcement of existing EU acquis (§3, 21, 25, 34, 69, 82-84); workers' rights and wellbeing in the digital economy as well as the social effects of digitisation (§8, 30); measures to boost entrepreneurship and innovation, particularly for SMEs (§7, 9); the potential for sector-specific trustmarks (§19); online dispute resolution (§20); measures against illegal and illicit content and goods online (§20, 74); an action plan for parcel delivery services (§29); VAT rates for digital products (§49); re-evaluation of the current broadband strategy and targets (§54); strengthening the institutional framework for the telecoms sector (§61); clarifying the application of consumer acquis to online platforms (§70); cybersecurity (§87-94); development of a digital transformation plan to support the digitisation of industry in all sectors (§97); a coordinated strategy for connectivity in the transport sector (§112); eGovernment (§113-114), a digital skills and literacy strategy (§7, 115, 116); and a renewed commitment to the EU 2020 strategy, covering inter alia Open science, Open innovation, Open data and knowledge transfer (§124, 125).

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Digital Single Market (DSM) Strategy aims to maximise the positive impacts of digital technologies in creating jobs and growth, while protecting competition and consumers. The Commission's DSM strategy responds to the enormous social and economic changes being brought about by Digitization. Digital technologies and the Internet are transforming entire business sectors with major impacts on the labour market and the society at large. The DSM is about fostering growth and innovation and reducing fragmentation in European regulation. The DSM Strategy has three main pillars and 16 concrete actions which will be adopted in the timeframe of 2015-2016. A fully functional DSM could contribute €415 billion per year to our economy and create hundreds of thousands of new jobs – so we must tap into it. The Commission has already started the process of delivering on the DSM Strategy. Already two proposed directives on cross-border contract rules and one proposed regulation on cross-border portability of online content services were adopted in 2015 and the Commission has also adopted a legislative proposal on 700 MHz band (UHF) in early February which is particularly well-suited for ensuring the provision of broadband services in rural areas, while accommodating the specific needs of audio-visual media distribution. The Commission has also launched its first package of industry related measures with the Technologies and public services modernisation package adopted in April. The remaining actions will be adopted in a series of packages over the rest of the year.

Based on the comments in the resolution the Commission would like to highlight the following issues:

BETTER ACCESS FOR CONSUMERS AND BUSINESSES ACROSS EUROPE TO THE DIGITAL SINGLE MARKET
On 9 December 2015, the Commission adopted two proposals for Directives, one on contracts for the supply of digital content, and one on contracts for the online and other distance sales of goods
. The proposed Directives should fully harmonise in a targeted way the key mandatory rights and obligations of the parties to such contracts. The two sets of rules form a consistent package where the rules on digital content are mainly based on the rules on the sales of goods with adaptations being justified to take account of the specific features of digital content.

On substance, the proposals leave the Rome I Regulation entirely untouched and strike an appropriate balance between a very high level of consumer protection at EU level and significantly increased opportunities for businesses through full harmonisation.

While the Commission has decided in the DSM Strategy to deal as a priority with the digital dimension, it is clearly the Commission's objective to ensure a coherent legal framework throughout the EU in this area for both distance and face-to-face sales of goods. For that purpose, in the context of the "Fitness Check" of consumer and marketing law launched in January 2016 under the REFIT programme, the Commission will analyse as a priority the case for aligning the rules on distance and face-to-face sales building upon the evidence and analysis underpinning the two proposals tabled by the Commission but also looking beyond them.

In addition, the forthcoming review of the Consumer Protection Cooperation Regulation will strengthen the cross-border enforcement framework and will extend it to other areas of the EU consumer acquis, including, among others, Article 20 of the Services Directive and the two Commission proposals mentioned above as well as the upcoming proposal on geo-blocking. This modernised CPC framework will better protect the interests of consumers, ensure legal certainty for businesses, provide for a more efficient pooling of resources of national authorities to address widespread infringements and contribute to a smoother functioning of the DSM.

For parcel delivery the Commission will bring forward a proposal on price transparency and regulatory oversight in 2016. This should not lead to lower social protection. Postal operators are already improving interoperability, track and trace systems and delivery options in response to the 2013 Parcel Roadmap (COM(2013) 886 final), and an assessment of the Roadmap (the "self-regulation exercise") will be included in the impact assessment for the forthcoming complementary measures.

In terms of preventing unjustified geo-blocking, which goes against the very idea of the Single Market, the Commission has committed itself to "make legislative proposals in the first half of 2016". The targeted initiative to prevent discrimination based on nationality or residence will build on a robust Impact Assessment analysis and will be proposed by the Commission by summer 2016.

The Commission takes note of the Parliament's plea to address business to business relations that lead to geo-blocking practices. The competition sector inquiry into e-commerce aims at identifying potential competition concerns affecting European e-commerce markets. Under the current EU competition law framework, including the Vertical Block Exemption Regulation, retailers should be free to sell over the internet in response to unsolicited requests (i.e. "passive sales") to consumers outside their Member State. Unilateral decisions not to sell abroad and to geo-block by non-dominant retailers are however not caught by European competition law. Those forms of geo-blocking would need to be tackled by legislative action.

The Commission has published an issues paper summarising the initial findings on geo-blocking from the e-commerce sector inquiry. The preliminary results of the inquiry will be published in mid-2016. In parallel the Commission has published a report from the public consultations on geo-blocking and other forms of discrimination as well as the preliminary report from mystery shopping. All there reports show that geo-blocking is a wide-spread practice and that there is a need to address it.

In terms of copyright, the proposal for a Regulation on content portability has been adopted by the Commission on 9 December
. Further measures aimed at enhancing access to legal content across the EU have been indicated in the Copyright Communication of 10 December 2015
, including the review of the Cable and Satellite Directive and some soft measures. The Commission's Copyright Communication covers overall the issues mentioned in the resolution and provides for actions to be taken over the short and long term, including a targeted intervention on exceptions and limitations, focusing on areas of major importance for the Single Market, notably in the area of education and research. A possible TDM exception will aim at creating more legal certainty for researchers and be based on lawful access conditions. The need for action on levies, to ensure the proper functioning of the Single Market for goods and services and ensuring transparency, still needs to be assessed, taking into account the jurisprudence of the CJEU, market developments and national legislation of Member States.
In terms of reducing VAT-related burdens and obstacles when selling across borders, the Commission is committed to bringing forward a proposal in the final quarter of 2016 to modernise VAT for cross border e-commerce. This proposal will include simplification initiatives targeted at small and micro-business.

The Commission is also committed to an EU wide Common Consolidated Tax Base (CCCTB). The CCCTB would provide a holistic solution to the problem of profit shifting in the EU and would strengthen the single market for all businesses, including the DSM. This is why the Commission's June 2015 Action Plan re-launched the CCCTB, providing a new approach, which should help inject momentum into the proposal. The Commission envisages adopting the revised CCCTB proposals in the autumn.

Concerning the e-publications, the Commission Action Plan on VAT is proposing (proposal in the final quarter of 2016) to extend the current application of reduced VAT rates.

CREATING THE RIGHT CONDITIONS AND A LEVEL PLAYING FIELD FOR ADVANCED DIGITAL NETWORKS AND INNOVATIVE SERVICES
The Commission agrees with the assessment that the EU telecoms framework has brought vibrant competition and that it will remain one of the best guarantees for investments in NGA by all operators. The Commission also recognises that to spur further investments throughout all areas, consideration should be given as to how to encourage such infrastructure investments through various measures, such as better access to passive network elements and by adapting the terms of access regulation to reflect the greater risks taken for investments in areas where the investment case for deploying future-proof broadband networks is much tougher. This will be done with full respect to the benefits that competition brought to the sector.

The Commission agrees with the emphasis given by the European Parliament to the successful implementation of the European Fund for Strategic Investment and the Connecting Europe Facility in synergy with other EC programmes to maximise investments by targeting projects with higher-risk profiles. In this sense the Commission stresses the important role of the European Investment Bank in guaranteeing the additionality of the EC programmes.

The Commission attaches great importance to the full deployment of at least minimum target speeds of 30 Mbps by 2020. The Commission has once more underlined the need to deploy regulatory tools to reach this coverage goal in its recent proposal on the UHF/700Mhz band. In this context the Commission launched in September 2015 a public consultation on the needs for Internet speed and quality beyond 2020, which closed in December 2015.

In terms of handover of calls across borders, under Article 22 of the Universal Service Directive, national regulatory authorities are to be empowered by the Member States to require providers of electronic communications networks or services to publish information on, inter alia, the quality of their services. While the Directive contains a number of quality of service parameters in its Annex III, on which the authorities may rely, these do not include a specification concerning dropped calls. From a technical point of view, the definition of such parameters for cross-border calls is particularly challenging. The provisions cited are thus appropriate starting points for considering whether, under the Review of the electronic communications framework, further guidance is necessary in this respect.
Concerning radio spectrum the Commission will assess the appropriateness of the current regulatory framework to support efficient spectrum allocation and pro-competitive and timely spectrum assignments, which support ongoing investments in wireless network coverage and quality under the upcoming review of the EU electronic communications framework. The Commission will also, in light of the Radio Spectrum Policy Group advice, stakeholder input and available studies and research, continue to work towards 5G deployment to, amongst other things, enable the future internet of things and the digitisation of the economy.

On roaming the Commission has instituted a process of preparation of the wholesale roaming review with a view to a proposal in June 2016, as well as of the implementing decisions on fair use and sustainability by December 2016.

The Commission takes note of the recommendations addressed in the resolution as regards the review of the Audiovisual Media Services Directive (AVMSD). The Commission is currently evaluating the AVMSD under the REFIT (Regulatory Fitness and Performance programme) of the Better Regulation framework, to assess whether the Directive has delivered on its objectives and is still fit for purpose. Also on the basis of the outcomes of this evaluation, the Commission is conducting an Impact Assessment on policy options for the future of the Directive. A possible legislative proposal will be presented in the second quarter of 2016. The recommendations addressed in the resolution will form part of the evidence base.

On platforms the Commission committed to undertake a comprehensive assessment on their role, covering the social and economic role of online platforms, as well as the role of online intermediaries, including ways to tackle illegal content on the Internet. The purpose of the exercise is to collect information from a large number and wide variety of stakeholders, conduct studies and internal analysis and as a result improve the Commission's understanding of the situation and potential problems.

The Commission has already published a first flash report on the public consultation on online platforms, comprising both statistical information as well as the main preliminary trends from the analysis of the replies. The Commission will present a synopsis Report in April 2016, presenting in detail the results of the public consultation.

The Commission agrees on the importance of properly implementing and enforcing existing legislation as an important tool to ensure that markets function correctly. The Commission also recognizes the essential role that online platforms play in the digital ecosystem, as drivers of innovation and productivity both in the online and offline world.

The Commission also recognises the significant benefits brought by collaborative economy business models (for example for innovation, employment and consumer welfare). The Commission is accordingly trying to support the further development of the collaborative economy by promoting the establishment across Europe of an environment that allows all businesses (both "traditional" players and collaborative economy providers and platforms) to provide new services, to compete and to grow.

Market pressures are leading some Member States to introduce national or local rules and regulations targeted at the collaborative economy. These might lead to fragmentation, hampering its development. The Commission therefore aims to develop a monitoring framework for the collaborative economy and to clarify the application of existing EU legislation to the various collaborative economy players. To this end, it will adopt a Communication in the summer of 2016. This effort should enhance legal certainty for collaborative economy players, thus aiding its continued development.
On combatting illegal content on the internet, enforcement related actions have been described in the DSM strategy and subsequently in the Copyright Communication of 10 December 2015, and further actions proposed under the upcoming Hybrid Threat Communication and voluntary initiatives on hate speech such as IT Forum. These include:

· "follow-the-money" mechanisms, based on a self-regulatory approach, with the objective of reaching agreements by spring 2016;

· legal framework, where the Commission will consider by autumn 2016 the need to amend the legal framework focussing on commercial-scale infringements;

· "notice and action" mechanisms, which have been covered by the public consultation on online platforms; possible actions still need to be defined with regard to notice and action, taking into account the results of the consultation.

Fighting against child sexual abuse and child sexual exploitation is one of the four pillars of the European Strategy for a Better Internet for Children
. The Commission is supporting INHOPE, the international network of hotlines for combating illegal online content, especially child sexual abuse material.

In relation to the request to increase resources and cooperation between the European cybersecurity industry, the public and private sector, in particular via research cooperation including Horizon 2020 (paragraph 87), the Commission is in the process of establishing a cybersecurity contractual Public Private Partnership (cPPP), to be launched in July 2016. The goal of this cPPP, among others, is to create a cooperation platform for the European cybersecurity industry as well as to align cybersecurity demand and supply actors.

The Commission takes good note of the emphasis put in the resolution on the importance of an increased role for ENISA. The Agency is in fact closely involved in the preparatory work for the launch of the cPPP and will play a key role in the implementation of the NIS Directive (the Commission is now in the process of preparing the final legal text). After the formal adoption planned for the second quarter of 2016, the NIS Directive will be published in the EU Official Journal and will officially enter into force. Member States will have 21 months to implement this Directive into their national laws and six months more to identify operators of essential services. In the meantime, the Commission has also started preparatory work on relevant implementing acts.

In terms of the revision of the e-privacy Directive, following the political agreement on the General Data Protection Regulation, the Commission has started the review process. The Commission aims to issue proposals by the end of 2016 taking also into account the emphasis put in the resolution on the importance of encryption as a tool to ensure basic levels of privacy and security of electronic communications.

MAXIMISING THE GROWTH POTENTIAL OF THE DIGITAL ECONOMY

The third pillar of the DSM Strategy aims specifically at maximising the growth potential of the digital economy. The Commission has recently launched its DSM technologies and public services modernisation package which includes three Communications on (i) the Priority ICT Standards Plan, (ii) the European Cloud Initiative and (iii) the eGovernment Action Plan. The package includes an over-arching Communication which explains how the various measures relate to each other. It also aims to establish a framework for coordination between national and EU-level initiatives in this area and relevant policy actions including investments in digital innovations and infrastructure, accelerating the development of ICT standards, exploring regulatory conditions and adaptation of the workforce, including up-skilling. These challenges and opportunities are also valid for developing eGovernment actions and boosting the public sector's role in stimulating demand for digital solutions.

The Communication on a European Cloud Initiative presents the plan for building a world class cloud and data infrastructure for science and engineering that will provide scientists and engineers in the EU with wide computing and data handling capacity. It will provide a virtual environment with open and seamless services for research data storage, management, analysis and re-use, across borders and disciplines ("the European Open Science Cloud"). It will boost Europe's innovation capacity in all areas and reinforce its digital technology capability from high end computing down to low power components. It is accompanied by two staff working documents on High-Performance Computing and on Quantum Technologies.

The Communication on Priorities for ICT Standardisation identifies the essential ICT standards and presents measures to accelerate their development in support of digital innovations across the economy. It sets out priorities for standards based on broad consultation and presents concrete actions for achieving them.

The eGovernment action plan on the digital transformation of public services focuses on business and citizen needs, i.e. solutions that are online, cross-border, interoperable by default and solutions that are end-to-end by design; apart from the actions identified in the DSM Communication – (i) mandatory interconnection of Business Registers (BRIS) by 2017; (ii) launch of a pilot with the Member States in 2016 on the "Once-Only" principle; (iii) working towards a "Single Digital Gateway" (including the Points of Single Contact) and (iv) accelerating Member State transition towards full e-procurement, and interoperable e-signatures. The Action Plan also includes a number of other, impactful actions to be launched in 2016: digitalisation of company law, eJustice portal and services, electronic inter-connection of insolvency registers, accelerated take-up of eID and eSignature in accordance with the eIDAS Regulation, etc.

The Commission announced in the DSM Communication that it will propose in 2016 a European "Free flow of data" initiative that tackles restrictions on the free movement of data for reasons other than the protection of personal data within the EU and unjustified restrictions on the location of data for storage or processing purposes. It will also address the emerging issues of ownership, interoperability, usability and access to data in situations such as business-to-business, business-to-consumer, machine generated and machine-to-machine data. It will encourage access to public data to help drive innovation. The DSM online consultation on "platforms, online intermediaries, data and cloud computing" in the end of 2015 collected feedback from a wide range of interested parties, which is now being analysed.
In terms of digital skills, the Commission will launch in 2016 a New Skills Agenda for Europe. It will focus on skills as an elevator to people's employability and prosperity. It was announced in the Commission's Work Program for 2016 and in the DSM Initiative, which indicated digital skills as a priority. The New Skills Agenda will promote life-long investment in people, from vocational training and higher education through to digital and high-tech expertise. It will also support the life skills needed for citizens' active engagement in changing workplaces and societies. The overall purpose is to stimulate skills development, including the mutual recognition of qualifications, support vocational training and higher education and reap the full potential of digital jobs.

The European Parliament has also welcomed the establishment of the Europe-wide Grand Coalition for Digital Jobs. Launched in March 2013, the Grand Coalition is a cross-European multi-stakeholder collaboration aimed at reducing skills gaps and making the most of the job opportunities offered by digitisation in Europe. It is the Commission's intention to build on the success of the Grand Coalition initiative to broaden its reach to involve more and different stakeholders, in particular to include more ICT-using industries and the social partners.
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