Follow up to the European Parliament resolution containing the European Parliament's recommendations to the Commission on the negotiations for the Trade in Services Agreement (TISA), adopted by the Commission on 12 April 2016
1.
Rapporteur: Viviane REDING (EPP/LU)
2.
EP reference number: A8-0009/2016 / P8_TA-PROV(2016)0041

3.
Date of adoption of the resolution: 3 February 2016
4.
Subject: Negotiations for the Trade in Services Agreement (TiSA)
5.
Competent Parliamentary Committee: Committee on International Trade (INTA)
6.
Background of the resolution: The European Parliament has been closely following the TiSA negotiations since their launch in 2013. In June 2013, the Parliament adopted a resolution supporting the launch of these negotiations.

In 2015, INTA decided to take stock and set out recommendations for the remainder of the negotiations. The report on TiSA adopted by INTA on 18 January 2016 contained opinions from eight of the nine opinion-giving committees. The resolution was adopted by the Parliament on 3 February 2016.

7.
Brief analysis/assessment of the resolution and requests made in it:
The resolution contains the European Parliament's recommendations to the Commission for the ongoing TiSA negotiations. The European Parliament endorses the continuation of negotiations and recognises TiSA as an opportunity to address the existing barriers to international trade in services that are impeding the increase of services exports. Furthermore, the European Parliament considers TiSA as an important contributor to the multilateral trade agenda and stresses the utmost importance of negotiating an Agreement that is fully compatible with the General Agreement on Trade in Services (GATS) and that could be multilateralised in the near future. In this respect, it calls to incentivise wider participation, and expresses support for China's request to join the negotiations.

· The resolution calls for an ambitious, balanced and comprehensive future agreement, offering reciprocity to EU services and service providers, opening up telecommunications, transport, financial and professional services, curbing third countries’ restrictive practices such as forced data localisation and delivering more opportunities for highly-skilled EU professionals to work outside the EU. The Parliament asks that the final agreement contains enhanced rules, for example in transparency, public procurement and domestic regulation, areas in which the Commission is following an ambitious approach both bilaterally and multilaterally.
At the same time the Parliament reaffirms that the EU’s high standards and values in areas such as data privacy, consumer protection and labour legislation shall be preserved and the right of government to regulate public services must be secured, also through a so-called gold standard clause in public services.

The resolution contains some recommendations that give rise to concerns in relation to:

· the overall ambition of the well-advanced negotiations (e.g. fully excluding standstill and ratchet clauses, limiting commitments in the cross-border supply of services – so called mode 1); and

· changing the scope of TiSA vis-à-vis GATS and therefore limiting its potential multilateralisation (e.g. ensuring ratification and full compliance with eight fundamental ILO Conventions, strengthening provisions on passenger rights, introducing horizontal clauses for carving out sensitive sectors, including public services).

As a final point, the European Parliament expresses its appreciation for the enhanced transparency efforts of the Commission in TiSA negotiations, and calls for further action, including sharing all negotiating documents with the European Parliament as well as the European Commission internal documents, such as detailed summaries of negotiating rounds and thorough assessments of TiSA parties’ offers, provided that due confidentiality is ensured and providing fact sheets to the public.

8.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the adoption of a resolution containing the European Parliament's recommendations to the Commission for the ongoing TiSA negotiations and appreciates the continuous support and interest in the on-going negotiations.

The Parliament’s resolution gives significant political backing to further advance and to conclude the TiSA negotiations, and provides a number of recommendations to the Commission as to the type of future Agreement that the Parliament wishes to see. The Commission will pay close attention to the recommendations and concerns of the Parliament, as negotiations advance.
Regarding context and scope, the Commission fully agrees with the Parliament on the potential of TiSA in creating more integrated global services markets and serving as a stepping stone towards renewed ambition at the multilateral level (recommendations outlined in point 1 (a), paragraphs i-iii of the resolution). In this respect, the Commission will continue ensuring that all negotiated texts are compatible with the GATS. The resolution calls for the negotiations being inclusive towards all WTO members, and underlines the need to attract more emerging economies, notably China. The Commission supports this view and will continue outreaching to other WTO members with a view to broadening participation. Regarding the Parliament's call to take account of the specific needs of developing countries (recommendations outlined in point 1(a), paragraph iii and point 1(b), paragraph ii), the Commission is committed to doing so in the context of the market access negotiations, taking into account the level of development and the actual development needs. Moreover, once TISA is brought to the multilateral system, GATS Article IV on increasing participation of Developing Countries in world trade will continue to apply. The Commission would also like to recall that – outside the scope of TiSA – the least developed countries (LDCs) will continue to receive preferential treatment as part of the WTO LDC services waiver granted by the EU and most other countries participating in TiSA negotiations.

The Commission takes note of the Parliament's recommendation to include a revision clause that establishes a mechanism to leave the agreement, or to suspend or reverse commitments on liberalisation of a service, particularly in the event of infringements of labour and social standards (point 1 (a), paragraph ix) and to maintain the right of the EU and Member States to modify their schedule of commitments in accordance with the GATS (point 1 (b), paragraph iv). One participant has proposed to replicate GATS Article XXI on the modification of commitments in the TiSA core text on which discussion will continue to take place. Regarding labour and social standards, the EU schedule explicitly indicates that with respect to commitments on the movement of natural persons, EU legislation continues to apply, and that commitments on the movement of natural persons do not apply in case they affect a labour dispute (point 1(b), paragraph ix).

In line with the Parliament's recommendation (point 1(a), paragraph xi), TiSA will not include investment protection rules, or mechanism of enforcement, such as an Investor to State Dispute Settlement (ISDS). Like the GATS, TiSA will contain a mechanism for state-to-state dispute settlement only.

As regards recommendations on market access (point 1(b), paragraphs i, v-vii), the Commission can confirm that it seeks ambitious commitments, in particular in telecommunications, transport, financial and professional services. Furthermore, the Commission can confirm that it pursues ambitious commitments in satellite telecommunications services, maritime services and reinsurance and pursues an ambitious approach in Mode 3 by seeking the removal of third-country barriers, such as foreign equity caps and joint venture requirements. The recommended offensive approach in Mode 4 is also in line with the Commission's negotiating objectives. However, the Commission considers that while a cautious approach in certain sectors – such as financial services – is necessary in taking cross-border commitments (so-called Mode 1), there are a number of other sectors, such as digital services, for which ambitious cross-border commitments – inherent to the technology – should be pursued, also taking into account the growth potential and the interest of developing countries in this sector. As regards new services (point 1(b), paragraph iii), as requested by the Parliament, the Commission's approach is to exclude from the EU's commitments services not covered by the relevant classification system, while retaining the ability to include them at a later stage.

On the Parliament’s requests to fully reject ratchet and standstill clauses (point 1(b), paragraph iv), the Commission wishes to stress that these clauses are an important pillar of the TiSA architecture, as negotiated among all TiSA members. These clauses are aimed to achieve the ambitious outcome of the negotiations which Parliament is in favour of, by ensuring that progress on the non-discrimination commitments does not unravel later. Ratchet and standstill clauses were supported by the European Parliament in its 2013 Resolution on TiSA. Rejecting ratchet and standstill clauses at this late stage of the negotiations would not only have a negative impact on the ambition of the Agreement but would also bring well-advanced negotiations back to the starting point. The Commission reassures the Parliament that standstill and ratchet clauses only apply to discrimination between foreign and domestic companies (the so-called national treatment) and not to the market access commitments (therefore allowing each participant to decide on the level of openness to foreign competition in a given sector). Ratchet and standstill clauses do not prevent TiSA parties from introducing any new regulations as long as it is done in a non-discriminatory manner. Furthermore, the EU – as all TiSA participants – deploys broad carve-outs for sensitive sectors from the application of ratchet and standstill clauses, ensuring that, for example, previously privatised services in a particular sector could be brought back into public control (point 1(b), paragraph iv).

The Commission takes careful note of the concerns expressed by the Parliament in relation to public services, services of general interest, or services of general economic interest (point 1(a), paragraph ii; point 1(b), paragraphs i, iv, ix, xi). The Commission would like to reassure the Parliament of its full commitment to defend the European model in so-called "services of general interest", in full compliance with Article 14 and Protocol 26 of the Treaty on Functioning of the European Union. In this respect, the Commission considers that the EU reservations on public utilities and sector-specific reservations provide the same safeguards for public services as the potential gold standard clause advocated by the Parliament. The Commission would like to reiterate that the EU public services reservations have not changed since the GATS and that the EU has not been constrained in the policies on public services. Changing the EU reservation in TiSA now could open the door to a a contrario reading and potentially weaken the value of the EU reservations in GATS. Moreover, the Commission is of the view that it is in the EU interest to decide on the scope of inclusion of public services unilaterally and not via broad horizontal carve-outs negotiated by all participants, which would give other TiSA participants the possibility to alter the high level of protection granted by the reservations in the EU offer. It should also be taken into account that such horizontal provisions would alter the scope of TiSA vis-à-vis GATS and would put in doubt the prospects of multilateralisation.
The Parliament recommends including a horizontal and legally-binding clause applicable to the whole agreement to preserve the rights of parties to adopt or maintain any measure with respect to the protection or promotion of cultural and linguistic diversity (point 1(b), paragraph xii). As in all the EU's trade agreements, the Commission will ensure that TiSA in no way undermines the capacity of the EU and its Member States to protect and promote cultural and linguistic diversity. Any horizontal provision, however, would amount to a modification of the scope of the agreement vis-à-vis the GATS on which TiSA is based.

The Commission acknowledges that data protection and the right to privacy are not a trade barrier but a fundamental right (point 1(c), paragraphs i-iii). The Commission will ensure that the current and future legal framework of the EU for personal data protection will not be undermined, and will insist on a very solid personal data protection exception. It will also ensure that the applicable national security clauses are fully justified. At the same time, the Commission aims to ensure that TiSA guarantees open competition in and development of the digital economy, also through enhanced rules facilitating movement of data for business purposes and preventing forced localisation requirements (point 1(d), paragraph vii)). The requests of the Parliament to address persistent regulatory asymmetries in the telecommunications sector (point 1(c), paragraph ix) are in line with the Commission's negotiating objectives to achieve symmetrical market access and to agree on regulatory principles that are supportive of competition and market access.

The Commission takes note of the Parliament's recommendation to ensure that eight fundamental International Labour Organisation Conventions are ratified and effectively implemented by TiSA parties (point 1(d), paragraph i) and that ILO Conventions relevant to the logistics and transport sectors are applied (point 1(f), paragraph v). The Commission shares the European Parliament's view on the importance of ratification and implementation of the relevant ILO Conventions. However, the Commission is concerned that the explicit requirement of ratification of ILO conventions by all TiSA participants could not be reconciled with the objective shared by the Parliament and the Commission to fully integrate TiSA within the multilateral trading system. The Commission takes careful note of the Parliament's recommendations and proposes to continue engaging with partner countries through relevant channels, including cooperative processes that are aimed to strengthen compliance with international labour standards.

With respect to other recommendations outlined in point 1(d) regarding rules on mobility, the EU is clear in its TiSA offer that all EU and Member States' laws and regulations on non-EU citizens entering, staying or working in the EU will continue to apply, including legislation on minimum wages, and that TiSA will not open the doors for workers from outside the EU to enter temporarily if this would affect a dispute between management and workers inside the EU. At the same time, as noted in the resolution, the EU has an offensive interest in the movement of highly qualified professionals in relation to trade in services (so-called Mode 4). TiSA could offer new opportunities for the EU professionals who enjoy a significant competitive advantage and for EU companies that need to support their business activities outside the EU territory.

Regarding recommendations on the rules on financial services (point 1(e)), the Commission is determined to achieve an ambitious yet balanced annex covering provisions of all types of financial services, binding all TiSA parties to the WTO's GATS Annex on Financial Services and some of the disciplines stemming from the Understanding on Commitments in Financial Services. At the same time the Commission is committed to ensure that the EU's high level of financial services regulation and supervision ensuring financial stability in the EU financial market is fully preserved and supports including a prudential exception in TiSA which should closely follow the  prudential exception in the GATS Annex on Financial Services.

The Commission welcomes the Parliament's views on the importance of a balanced outcome for transport and postal services set out in point 1(f). The Commission confirms that it will seek improved access to foreign markets in transport services, while at the same time preserving Member States' rights regarding existing or future national regulation and bilateral or multilateral road transport agreements. The Commission notes that the recommendations on air transport services go beyond the scope of TiSA where discussions are limited to auxiliary air transport services, in line with the GATS and as substantial commitments on air transport are typically covered in dedicated bilateral agreements.

With respect to the Parliament's recommendations regarding rules on domestic regulation and transparency (point 1(g)), the Commission strives for an ambitious outcome promoting good governance and transparency and fostering good practice in administrative, regulatory and legislative processes (e.g. ensuring  that administrative fees charged to foreign companies are fair and non-discriminatory), and therefore benefiting European service providers, including SMEs. The right to regulate of European, national and local authorities and any universal service obligations will not be put into question.

The Commission can confirm it seeks an ambitious outcome in energy and environmental services (point 1(h), paragraph v) and that TiSA will include state to state dispute settlement mechanism, to be used until TiSA is multilateralised (point 1(h), paragraph ii). The Parliament's support for a regulatory annex on government procurement is reflected in the recent EU proposal to include a general obligation granting to established companies national treatment in all matters related to the government procurement of services (point 1(h), paragraphs iii and vi).

The Commission aims to achieve a high standard agreement with tangible benefits for consumers. In line with the Parliament's recommendation, TiSA, for example, aims to facilitate the use of mobile telecommunications when travelling by ensuring transparency and competition on roaming rates. TiSA will not affect rights of parties to issue safety warnings about tourist destinations (point 1(a), paragraph viii). The Commission takes note that the Parliament recommends to strengthen the provisions on passenger rights in all transport services, to include provisions guaranteeing easy access to redress for consumers, and to address long term maximum caps in roaming fees (point 1(b), paragraph v; point 1(c), paragraph x; point 1(f), paragraph iii). The Commission will give these requests due consideration, but would like to stress that some of these issues are outside the scope of the GATS and hence TiSA, which is mirroring GATS. In view of the objective to multilateralise TiSA, these issues may be too far-reaching in the context of a plurilateral agreement that is intended to be integrated into the WTO.
With respect to the sustainability impact assessment (SIA), work is currently being carried out by the external consultants looking into economic, social (including human rights) and environmental impacts. In line with the recommendation of the European Parliament, impacts on citizens and developing countries not participating in negotiations will also be addressed, with the final report due by summer 2016. The Commission welcomes the further studies on TiSA carried out or commissioned by the Parliament.

The Commission takes note of the Parliament's recommendations on transparency and civil society involvement (point 1(i), paragraphs i-vi), and is committed to maximising transparency wherever this can be done without undermining the level of confidentiality considered essential by our negotiating partners. On this basis, the Parliament will continue to receive all negotiation documents; the EU chief negotiator will regularly deliver full briefings to INTA; dialogues with civil society will continue to be regularly organised; and factual reports after each negotiating round will continue to be made available on the Internet promptly. In line with its Treaty obligations and current practice, the Commission will keep Parliament informed throughout the negotiation process.
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