Follow up to the European Parliament resolution on the tobacco agreement (PMI agreement), adopted by the Commission on 25 October 2016
1.
Political Groups which tabled the resolution pursuant to Rule 128(5) of the European Parliament's Rules of procedure: S&D, Greens/EFA, EFDD

2.
EP reference number: B8-0312/2016 / P8_TA(2016)0082

3.
Date of adoption of the resolution: 9 March 2016

4.
Subject: Financial interests – fight against fraud – cigarette smuggling – tobacco agreements

5.
Brief analysis/assessment of the resolution and requests made in it:
The resolution mainly concerns the 2004 anti-fraud agreement with Philip Morris International (PMI) which was due to expire on 9th of July 2016. On 24 February 2016, the Commission had published a Staff Working Document
 ("SWD") assessing the past experiences with implementing the PMI Agreement. On 5 July 2016, the European Commission has concluded that there is no need to prolong the PMI Agreement after its expiration.

In essence, the EP resolution:

· welcomes the FCTC Protocol and urges the Commission to pursue prompt ratification of the FCTC Protocol (paragraphs 1-3);

· expresses its belief that a renewal of the PMI agreement may not be compatible with the EU’s obligations under Article 5.3 of the WHO FCTC (paragraphs 4-5);

· welcomes the adoption of the Tobacco Products Directive and calls on the Commission to provide full information on the state of play of transposition of the Tobacco Products Directive ("TPD") following the expiry of the deadline of 20 May 2016 (paragraphs 6-7);

· recalls the publication of the Commission's assessment of the PMI Agreement on 24 February and takes note of its main findings (paragraphs 8-9);

· expresses concerns that the budget of the European Anti-Fraud Office (OLAF) is partly financed by yearly payments from the tobacco industry (paragraph 10);

· emphasises that the market and regulatory environment have experienced substantial changes since the conclusion of the PMI Agreement and expresses its belief that all the elements covered in the agreement with PMI will be covered by the new legal framework made up of the Tobacco Products Directive and the FCTC Protocol (paragraph 11);

· asks the Commission not to renew, extend or renegotiate the PMI Agreement beyond its current date of expiry (paragraph 12);

· asks the Commission to put in place, at EU level and by the date of expiry of the PMI agreement, all the necessary measures to track and trace PMI tobacco products, and to bring legal action for any illegal seizures of this manufacturer’s products until all provisions of the Tobacco Products Directive are fully enforceable, so that there is no regulatory gap between the expiry of the PMI agreement and the entry into force of the TPD and FCTC (paragraph 13);

· to come forward with an action plan setting out new measures to tackle the problem of 'cheap whites' as a matter of urgency (paragraph 15);

· to bring forward a new, additional regulation establishing an independent track-and-trace system and applying due diligence (‘know your customer’) provisions to raw cut tobacco, filters and papers used by the tobacco industry, as an additional tool to combat contraband and counterfeit products (paragraph 16).

6.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

Ratification of the FCTC Protocol (paragraphs 1-3)

Commission position

Based on a Commission Proposal, the European Parliament gave its consent to the ratification of the Protocol to Eliminate Illicit Trade in Tobacco Products to the WHO Framework Convention on Tobacco Control on 7 June 2016 and the Council adopted the relevant ratification decision on 17 June 2016. The instrument of ratification was deposited at the UN on 24 June 2016.

The Commission actively promotes and supports ratification amongst its partners throughout the world to ensure that the future global framework for fighting cigarette smuggling is progressively becoming effective as soon as possible. To this end, the Commission regularly raises this issue, in particular with key source and transit Countries. The Commission is also supporting the FCTC Secretariat in its campaign activities to promote the ratification of the Protocol.

EU's obligation under Article 5.3 of the WHO FCTC (paragraphs 4-5)

Commission position

The Commission is of the view that it is properly implementing the obligations stemming from Article 5.3 FCTC. Article 5.3 of the WHO Framework Convention on Tobacco Control (FCTC) calls on the Parties to act to protect their public health policies from commercial or vested interests of the tobacco industry. In addition, the Guidelines for the implementation of Article 5.3 FCTC, while stressing that Parties to the Convention should only interact with the tobacco industry when and to the extent strictly necessary to enable them to regulate the tobacco industry and tobacco products, and while rejecting partnership and voluntary arrangements with the tobacco industry, also contain an exemption for acceptance of compensations due to legal settlements or mandated by law or legally binding and enforceable agreements, such as the EU's tobacco agreements.

Transposition of the TPD (paragraphs 6-7)

Commission position

The Commission is working hard towards full implementation of the TPD. The provisions on traceability (Article 15) and security features (Article 16) will apply to cigarettes and roll-your-own tobacco as of 20 May 2019 and to other tobacco products as of 20 May 2024. Articles 15 and 16 require the Commission to adopt implementing and delegated acts which will set out the essential requirements of the EU system. The implementation work is currently ongoing. The adoption of the relevant acts is planned by the end of 2017.

The Commission is also working to ensure effective implementation of the TPD that is applicable in Member States as of 20 May 2016.

Assessment of the PMI Agreement (paragraphs 8-9)

Commission position

The assessment of the Philip Morris International (PMI) tobacco agreement was published in the form of a Staff Working Document (SWD) and transmitted to the EP on 24 February 2016. The SWD notes that the main objective of the PMI Agreement was to reduce the presence of PMI contraband on the illicit EU market. As the volume of such seized product, as notified under the Agreement, has declined by 85% between 2006 and 2014, the objective of the Agreement has been effectively met, even if no direct causality can be established. At the same time, the reduction of PMI contraband did not lead to an overall reduction of illicit products on the EU market, which the available data indicates to have broadly stayed stable in absolute terms and increased in relative terms (as the cigarette market continues to shrink) over the last years. In this context, the Commission also refers to its position regarding paragraphs 11 and 15.

Financing of OLAF (paragraph 10)
Commission position

OLAF does not receive any funds from the tobacco manufacturers.

The proceeds from the tobacco agreements go to Member States (which in particular receive 90.3% of annual payments) and the general EU budget, which ultimately leads to a reduction of what Member States contribute to the EU budget.

'Cheap whites' and new legal framework (paragraph 11)

Commission position

The Commission considers that the combination of the Tobacco Products Directive and the Protocol to Eliminate Illicit Trade in Tobacco Products adopted in the context of the Framework Convention on Tobacco Control (FCTC) are the best instruments to fight illicit trade by regulatory means. Under the Tobacco Products Directive legal cigarette sales in(to) the EU will have to be tracked and traced as from May 2019 and thus illegal sales are made more difficult. The FCTC Protocol will in the future offer tools to try to better police the illicit tobacco trade among participating countries.

The Commission is aware of the growing problem of so-called 'cheap whites' on the illicit tobacco market in the EU. It must be noted, however, that, apart from resolving the need for further litigation, the objective of the PMI Agreement was to reduce the presence of genuine PMI tobacco products on the illicit EU market as well as to combat any associated money laundering. Conversely, the Agreement was not designed to combat other problems related to the EU illicit market, in particular to address the currently dominant problem of cheap whites.

Future regulatory control on PMI (paragraphs 12-13)

Commission position

On 5 July 2016, the European Commission has concluded that there is no need to prolong the Anti-Contraband and Anti-Counterfeit agreement between Philip Morris International (PMI), the Commission and EU Member States, after its expiration on 9 July 2016 (see also Commission position to paragraph 11).

The Commission is currently reflecting on ways how to reinforce and further strengthen the fight against cigarette smuggling, including measures to combat 'illicit whites'.

Action Plan curbing the prevalence of 'cheap whites' (paragraph 15)

Commission position

The growing problem of so-called 'cheap whites' on the illicit tobacco market in the EU featured prominently in the Commission's 2013 Strategy Paper. In addition to the existing Strategy, the Commission continues its reflections on other possible tools to combat cheap whites. The Commission intends to present a report on the 2013 Strategy soon. This report is set to discuss lessons learned with regard to the phenomenon of cheap whites. On this basis, the Commission may consider further measures in 2018.

Control of cigarette raw materials (paragraph 16)

Commission position

The Commission considers that exercising a more stringent control of some of the input materials used for cigarette manufacturing could serve as a useful tool in combatting the illicit trade in tobacco. However, the practical implementation of such a system, its regulatory basis as well as the role of all relevant stakeholders merit careful analysis. Building also on lessons learnt from the Implementation report of the Commission's 2013 Strategy Paper additional legislative measures would require further analysis.
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