Follow up to the European Parliament resolution on women domestic workers and carers in the EU, adopted by the Commission on 20 July 2016
1.
Rapporteur: Kostadinka KUNEVA (GUE/NGL/EL)

2.
EP reference number: A8-0053/2016 / P8_TA-PROV(2016)0203

3.
Date of adoption of the resolution: 28 April 2016

4.
Subject: Women domestic workers and carers in the EU
5.
Competent Parliamentary Committee: Committee on Employment and Social Affairs (EMPL)

6.
Brief analysis/assessment of the resolution and of requests made in it:
The resolution provides the European Parliament's views on women domestic workers and carers in the EU. The resolution welcomes the Commission's commitment to the "New start for working parents and caregivers" initiative. The resolution calls on the Commission to take steps in a number of policy areas and to revise certain aspects of the existing legislation.

7.
Response to the requests and outlook regarding the action, that the Commission has taken, or intends to take:
· "… calls on the EU and the Member States to lay down common rules on domestic work and care" (point 1); and

· Exchange of best practices e.g. the "service vouchers" (point 54)

The Commission staff working document on "Exploiting the potential of personal and household services" published in 2012 recognised the potential for job opportunities for the relatively low-skilled, in particular as far as housework services are concerned, at a low cost for public finance. To this end, the provision of housework services in the formal economy rather than in the shadow economy should be encouraged.

Even though employment in personal and household services falls under Member State responsibility, a common reflection is useful as all Member States face the same challenges.

Some Member States already put in place a policy on personal and household services either by supporting the demand or fostering the supply. Public tools to develop housework activities can be grouped in four categories: reducing the price of the services with VAT exemptions (France and Belgium), exemptions on social contribution (France) and tax incentives (Belgium, Finland, France, Germany, and Italy); simplification of procedures and incentives through vouchers (France and Belgium); new regulation on employment (Netherlands and Germany); and fostering the emergence of a formal supply side (Germany, Finland, Italy, Netherlands, Belgium).

· "Calls on the Commission to come forward with a set of policy instruments, on domestic work and care, establishing quality guidelines for both sectors …"; (point 2)

a) "introducing a general framework for the professionalization of domestic work and care …";

Promoting professional recognition of the skills and qualifications is a priority also for domestic workers and carers. All people in Europe must have the right skills for jobs. This can improve their life opportunities. This is why the Skills Agenda adopted on 10 June 2016 has a particular focus on improving the transparency of skills and qualifications. This could be very relevant for people with a migrant background or for refugees' integration in the labour market.

b) "urgently proposing a Carers’ Leave Directive and a framework for recognition of the status of non-professional carers …";

As outlined in the Roadmap on the "New Start" for work-life balance, the Commission is considering a broad range of different policies, including carers’ leave, which could help support better work-life balance for carers. The Commission is currently preparing a second-phase consultation of the Social Partners outlining possible legislative options that can be included in the "New Start" initiative – leave for carers will be included among a range of options that the social partners will be invited to give their feedback on.

Moreover, support for carers is reflected in the draft outline of the European Pillar of Social Rights, adopted on 8 March 2016. The draft outline of the pillar has a strong focus on adequate leave arrangements for parents and people with dependent relatives, as well as access to flexible working arrangements. It also calls for affordable, quality childcare and long-term care services, and for adequately crediting care periods to ensure proper build-up of pension rights.

· Encourages all member States to urgently ratify the ILO Convention N°189 concerning decent work for domestic workers (point 13)

The Commission actively promotes the ratification and implementation of the ILO Domestic Workers Convention C189 by Member States and third countries as part of an EU commitment to decent work. The Commission took an active part in the negotiation of the Convention by supporting the coordination of EU Member States positions during the discussions in order to have a common approach to this important issue. Once Convention C 189 was adopted, the Commission conducted a thorough analysis of its compatibility with the EU acquis and made a proposal to authorise the ratification of the Convention by EU Member States in March 2013. The proposal was endorsed by the European Parliament in December 2013 and on 28 January 2014, the EU's Council of Ministers adopted a Decision authorising Member States to ratify the International Labour Organisation (ILO) Convention concerning fair and decent work for domestic workers (Convention No. 189). So far six EU Member States have ratified the Convention. Through ratification, the Member States make the provisions of the ILO Convention enforceable as part of their national body of legislation. Since then the Commission has continued to promote the ratification of the Convention. In December 2015, the Commission has invited, with the Luxembourg EU Council Presidency, all EU Member States to an expert meeting in order to promote the ratification of the ILO Convention on Domestic Workers by EU Member States.

On the more specific issue of migrant workers, the Commission launched a Global Action Programme on migrant Domestic Workers and their Families (2013-2016), which entails pilot projects supporting migrant domestic workers including in Europe.

· "… urges the Commission … to consider revising any EU Directives which excluded domestic workers and carers from rights that other categories of workers enjoy" (point 15); and

· "Calls on the Commission and the Member States when revising and proposing relevant legal acts or national legislation respectively to ensure that the interests of domestic workers and carers are taken into consideration while respecting national competences"; (point 42)

EU labour law is generally applicable to persons who are in an employment relationship (i.e. "workers") in any sector. It would be applicable neither to self-employed nor to "non-professional" carers as referred to in point B of the resolution. A majority of EU labour law Directives, however, relies on national definitions of workers and may allow, in some cases, for limited exclusions. This means that in practice the exact scope of application of those Directives may slightly vary from a Member State to another, and that these variations, among other things, may affect how the different categories amounting to domestic workers and carers are actually subject to EU minimum standards at stake. This specific issue as regards the personal scope of EU labour law and the definition of "worker" is being examined in the broader reflection launched on the draft "European Pillar of Social Rights" as presented by the Commission on 8 March 2016.

· "Calls on the Commission and the Member States to ensure and enforce an appropriate level of health and safety at work, for example maternity protection, and to take action to prevent work-related accidents and risks of occupational injuries and diseases …"; (point 17)

The Framework Directive 89/391 and the related individual Directives lay down minimum requirements in view of the protection of the health and safety at work of workers. The Framework Directive applies to all sectors and covers all workers with the exception of domestic servants. The exclusion of domestic servants from the scope of the Framework Directive will be examined in the light of the outcomes of an ongoing evaluation of the EU acquis in the area of health and safety at work.

Moreover, the Commission is considering a range of legislative and non-legislative tools to address work-life balance, including in the area of maternity leave, as part of the "New start’ initiative for work life balance".

· Expects the European platform against undeclared work to  prevent and discourage undeclared work (point 18)

By the end of 2016, Member States will decide, together with the European Commission, their work programme for the next two years.

The mission of the platform will be to exchange best practices and information, to develop expertise and analysis, to encourage and facilitate cross-border cooperation and to contribute to a horizontal understanding of matters relating to undeclared work.

· "Calls on the Commission and the Member States to promote regularisation schemes based on lessons learned from past experiences as a means to reduce the exposure of migrant workers in an irregular situation to exploitation and abuse …"; (point 21)

As also provided for under point 23, the recent Commission's First Report on the progress in the fight against trafficking in human beings (based on Article 20 of the Directive) published on 19 May 2016 noted that while it is important to stress that not all exploitative situations in the EU labour market are a result of trafficking in human beings, some may be. In these cases, all victims of trafficking for labour exploitation must be properly identified and helped.

 Besides, victims of trafficking or migrants who have been the subject of an action to facilitate irregular migration and who cooperate with the competent authorities may be granted a temporary residence permit under the conditions set out in Directive2004/81/EC.

Conditions and criteria for regularisations of migrants in an irregular situation fall under national competence. However, in the 2008 European Pact on Migration and Asylum – endorsed by all EU Member States – it was agreed to use only case-by-case regularizations, rather than generalized ones, for humanitarian or economic reasons.

The aim of the commitment was to control irregular migration by ensuring return of illegal migrants to their countries of origin. Since then, with the 2015 Action Plan on return, the EU reinforced its approach and efforts on return, as a key element of a credible migration policy. The Return Directive caters however for humanitarian cases in which Member States may decide to grant an autonomous residence permit to a third-country national staying illegally on their territory.

On the other hand, the Employer Sanctions Directive is a solid instrument against exposure of migrant workers in an irregular situation to exploitation and abuse. It sanctions the employment of irregularly-staying third-country nationals, it provides for criminal sanctions for the most serious cases and it includes protective measures for the migrant, including mechanism through which they can lodge complaints to recover for example remuneration. In cases where third-country nationals have been subject to particularly exploitative working condition, Member States can grant temporary residence permits in a similar way as is done for victims of trafficking.

Under the Employers Sanctions Directive, Member States are also required regularly to identify risks sectors and communicate annually to the Commission the numbers and results of inspections in those sectors. Regarding the latter, the Commission intends to propose inspection targets for Member States.

· "… urges the Member States to support and protect undeclared domestic workers or carers when they decide to come out of the vicious circle of "hidden" work"; (point 21)

The newly established European Platform for tackling undeclared work can, once its work programme is established, look into good practices and information exchange in support measures and protection of undeclared workers and carers.

· "Calls on the Commission and the Member States to promote the investigation of cases of trafficking for human exploitation, and more specifically for domestic work, to improve the mechanism of identification and protection of these victims and to involve NGOs, trade unions, public authorities and all citizens in the detection process of the trafficking and severe exploitation phenomena" (point 22); and

· "Asks the Commission and the Member States to expand the instruments and mechanisms established to address trafficking, such as referral mechanisms or temporary residence permits, and to review them with a view to broadening their scope of application to cases of severe labour exploitation that do not involve trafficking"; (point 23)

In line with the EU legal and policy framework addressing trafficking in human beings in particular the Anti-trafficking Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its victims and the EU strategy towards the eradication of trafficking in human beings 2012-2016, as well as stipulated in the recent Commission's First Report on the progress in the fight against trafficking in human beings (based on Article 20 of the Directive) published on 19 May 2016, domestic servitude is a form of trafficking for labour exploitation that is particularly difficult to detect. It primarily affects women and girls. As it occurs in private households, victims are often isolated, with limited or no opportunities to report or escape the exploitation.

While it is important to stress that not all exploitative situations in the EU labour market are a result of trafficking in human beings, some may be. In these cases all victims of trafficking for labour exploitation must be properly identified and helped.

Further to the above-mentioned Progress Report, the Commission underlines that Member States should address and prioritise all forms of exploitation. It is further important to ensure proactive and effective investigations and prosecutions in this area and increase their number which is still worryingly low compared to the number of registered victims. It is equally important to focus on the early identification of all victims including by putting in place the right mechanisms to do so, ensure all victims are offered protection and assistance and take gender-specific measures, and prevent trafficking in human beings by addressing the demand that fosters all forms of exploitation.

As per the above, the Commission welcomes this discussion and the importance to raise the awareness and address abuse and exploitation on the EU labour market and it is clear that all victims of crime have a right to legal redress. It is however important to be vigilant and not lose the concepts already covered by EU law and the instruments in place to address them. The definition of the problem is key to effectively solving and addressing it.

· "Stresses the important role that trade unions can play in organising and informing workers on their rights and obligations …" (point 31); "Calls for good representation of social partners at European and national levels …"; (point 32) as well as calling for a structured sectoral dialogue in the care work sector; (point 57)

Social partners can play an important role in addressing sector specific challenges. Social partners recently finalised a Commission financed project led by the European Federation of Food, Agriculture and Tourism Trade Unions on industrial relations in the domestic work sector in Europe
.  The report shows many good practice examples of what trade unions do and can do to get domestic workers from isolation to organisation.

· "Calls on the Commission to take the necessary steps in order to better monitor and document the vulnerable and underestimated profession of domestic workers and carers, and to propose action to tackle the phenomenon"; (point 36)

The Commission has been monitoring the situation in the Member States and has advocated for social protection against the risk of long-term care dependency, adequate access to affordable quality care, as well as support to informal carers, including through improving work-life balance policies such as leaves and flexible working arrangements.

The Commission has published analysis on the situation of carers in the European Semester country-reports, and in some cases, has issued country-specific recommendations to improve work-life balance for carers.

It has also been facilitating the exchanges between Member States on the issue of family carers. Notably, the Social Protection Committee published a report in 2014 on the situation of Long-Term Care in the Member States. And later this year, there will be an in-depth thematic review between Member States in the area of work-life balance.

The EU's Mutual Information System on Social Protection (MISSOC) provides also detailed, comparable and regularly updated information about national social protection systems. It includes a comparative table on benefits for the carer.

The Commission co-financed a project with the OECD and produced the report Help Wanted – Providing and paying for long-term care. The report included chapters on the impact of caring on family carers and policies to support family carers which present also information on the leave and work arrangements and the financial support for family carers in OECD countries.

The second phase of the joint EC-OECD project on "Measuring effective social protection in long-term care" will start in July 2016. The first two-year phase ended in December 2015 and developed a methodology for cross-country comparisons of the social protection against the risk of long-term care need. In the second phase the methodology will be strengthened as it concerns the definition of the typical case that looks at informal care and carers.

· "Asks the Commission and the competent European agencies to conduct a study comparing different systems of regularised domestic work and to collect data with regard to the situation in the Member States …"; (point 37)

The Commission already conducted several studies comparing different systems of regularised domestic work which show the importance of professionalising domestic work and care.

In 2015 the Commission
 launched a thematic review on personal and household services with the aim of analysing further the potential for job creation in the sector in the light of national experience and initiatives in six European countries, representing different policy approaches (Belgium, Finland, France, Germany, Italy, and the Netherlands). The report focuses in particular on the development of skills, competencies and qualification of employees.
The Commission financed three projects, which ended in 2016, to explore the cost effectiveness of public support for this sector, the quality of services and the productivity gains.

The European Quality Framework for Long-term Care Services launched in 2012 aims to improve the quality of life for older people in need of care and assistance.

Sharing good practices, analysis and experiences could contribute to find answers to the problems currently existing in the area of personal and household services but also to the future needs arising from demographic developments.

· "Calls on the Commission and the Member States to gather, analyse and publish reliable statistical data broken down by age, sex and nationality so as to enable informed discussions while looking for best solutions on how to professionalise the sector of domestic work and requests that Eurofound and OSHA be tasked with devising methods for providing protection, lodging complaints and raising awareness"; (point 40)

Eurofound collects information on carers, men and women, in the European Quality of Life Survey (next round in autumn 2016). This can be a source on statistics by age and sex for the EU 28 Member States but it does not contain information by nationality. Eurofound conducts studies in relation to employment, and socio-economic situation, health and living conditions and it can contribute to raising awareness. However Eurofound has not studied domestic workers as such.

As regards OSHA, the Agency has already addressed this issue in their rapport "New risks and trends in the safety and health of women at work"
.

The Commission will launch a project with OECD in 2016 on adequate long-term care workforces. This action should investigate how an adequate long-term care workforce can be secured in the context of an increasing need for professional carers. The project would explore variations in policies, practice and outcomes, and highlight the barriers and bottlenecks that prevent the development of an effective long-term care workforce.

· "Calls on the Commission to include discussions on the situation of domestic workers and carers sectors in the agenda of the Employment Committee (EMCO)"; (point 41)

The Commission does not set the agenda of EMCO but could draw the attention of EMCO to the resolution of the European Parliament.

· "Calls on the Commission and the Member States to encourage and promote innovative solutions and investment in social and healthcare services, which have great potential for job creation, are essential to addressing the needs of our ageing societies and demographic change in general, as well as necessary to avert the negative social consequences of the crisis"; (point 49)

The economic crisis, coupled with more structural changes in demography and the types of diseases affecting populations in Europe, reinforced the need to reform and modernise health care systems. The Commission can help Member States to improve cost-efficiency through sound innovation and contribute to a better assessment of the performance of health systems.

Health Technology Assessment is the main tool developed to assess and support the cost-effective use of new technologies and innovation in healthcare. The Commission has been helping Member States exploit the full potential of HTA by fostering cooperation that will pool expertise and prevent the duplication of work as set out in the Directive on the application of patients’ rights in cross-border healthcare, through the European network for health technology assessment.

The Action Plan for the EU health workforce, which is part of the Employment Package of Spring 2012 "Towards a Job Rich Recovery", supports cooperation to help improve workforce planning and forecasting and the recruitment and retention of health professionals. An EU joint action on forecasting health workforce needs for effective planning in the EU created a partnership of Member States and professional organisations to share good practice and develop methodologies.

The Joint Research Centre (JRC) explored, in collaboration with other Commission services, how ICT-enabled innovation can enhance integrated approaches to social services delivery in different welfare systems within the EU with a research called the ICT-Enabled Social Innovation project (IESI).
The Commission is also preparing the European Summit on Innovation for Health and Active Ageing (December 2016) which will contribute to defining a shared vision (amongst policy makers and stakeholders) on how innovation can transform demographic change into an opportunity for Europe's ageing society and the Silver Economy. The objective is to look specifically at digital technology and how it will transform the way we think about future access to health and care and the ageing population as an opportunity for Europe.

· "Asks the Commission to exchange information and best practice from associations and cooperatives of domestic and care workers which are part of social economy models in the EU"; (point 50)

The Commission contribute to raise awareness, share good practices, analysis and experiences by organising conferences, workshops and dissemination of studies, which includes information and best practice from associations and cooperatives of domestic and care workers which are part of social economy models in the EU.

· "Calls on the Commission to review Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation; also calls on the Member States to implement this Directive consistently"; (point 53)

The Commission monitors the implementation of the EU equal treatment legislation which requires that Member States have equality bodies in place that are able to provide independent and effective support to victims and to promote equal treatment. This has led to investigations concerning a number of Member States and to the opening of infringement proceedings, which have led to changes in legislation at Member State level.

· "Calls on the Commission and the Member States to ensure that domestic workers and carers in Europe are valued as human beings and are able to have a work-life balance, including being covered by the Working Time Directive (2003/88/EC), in order that employees have essential periods of rest and are not forced into working excessive hours"; (point 60)

The coverage of domestic workers and carers by the Working Time Directive would essentially depend on their exact status. Directive 2003/88/EC is indeed applicable to persons who are in an employment relationship (i.e. "workers"), according to an EU autonomous definition of "worker" as confirmed by the Court of Justice of the European Union and is therefore applicable regardless of the national definitions. By contrast, it is applicable neither to self-employed nor to "non-professional" carers as referred to in point B of the resolution. Also, Article 17, paragraph 1 of the Working Time Directive provides for a possible derogation to its specific provisions on rest and limitation of weekly working time for persons benefiting for a large autonomy in their work organisation. Those "autonomous workers" may correspond to "family workers", i.e. a category which may include certain domestic workers or carers, depending on the actual features of their job. Such "family workers" are nonetheless subject to the general principles of protection of health and safety and they benefit from the minimum period of four weeks of paid annual leave, as provided for by the Directive. In order to determine the best way forward with the Working Tine Directive, the Commission is considering a wide range of options.

Moreover, the "New Start" initiative for work-life balance will seek to improve the EU-legislative and policy framework to better address work-life balance of people with caring responsibilities.
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