Follow up to the European Parliament resolution on public access to documents for the years 2014- 2015 pursuant to Rule 116(7)) of Parliament’s Rules of Procedure, adopted by the Commission on 20 July 2016
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6.
Brief analysis/assessment of the resolution and requests made in it:

The resolution addresses the way in which the Commission and the other institutions implemented Regulation 1049/2001 on public access to documents in 2014 and 2015. It urges the Council to move forward with the revision of Regulation 1049/2001 (the revisions proposed by the Commission in 2008 and 2011 which are still pending). The resolution also covers wider aspects of the transparency agenda (proposal for a mandatory Transparency Register, the transparency of international negotiations, trilogues, delegated acts and infringement procedures, management of Structural Funds and other issues).

The Commission welcomes, in particular, the Parliament's call for MEPs and the Council to follow the Commission's practice regarding the publication of information on meetings held by the top political leaders and decision-makers. It also welcomes the Parliament's clear support for the Commission's intention to present a proposal for an Interinstitutional Agreement on a mandatory Transparency Register, covering the three main institutions involved in law-making.

As regards Regulation 1049/2001, the Commission underlines that the current handling of requests by the Commission under this Regulation is fully compatible with Articles 41 and 42 of the Charter of Fundamental Rights and with the case-law of the EU Courts.

Detailed replies to specific points raised in the resolution follow below.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

Transparency and democracy

Regarding the call of the Parliament to fully comply with Articles 41 and 42 of the Charter of Fundamental Rights, the Commission underlines that it applies Regulation 1049/2001 in full compliance with these provisions of the Charter.

The Commission already applies a restrictive interpretation of the exceptions to the right of access of Regulation 1049/2001, as foreseen both by the case law of the Court of Justice and by the "Aarhus" Regulation 1367/2006. Commission decisions contain a reasoned justification in case of (full or partial) refusal and a specific reference to legal remedies. In 2014, the Commission granted full or partial access to documents in almost 90 percent of cases, demonstrating its strong commitment to transparency, also in comparison to previous years.

Of the around 7000 initial and confirmatory requests for access to documents dealt with by Commission services last year, only 13 gave rise to Ombudsman complaints. Of the nine complaints closed, none resulted in a finding of maladministration, and only one gave rise to a critical remark by the Ombudsman.

The Commission has also achieved substantial results in reducing the time needed for processing access-to-documents requests, including the handling of confirmatory applications after a first request has been refused.

Regarding the Parliament's request for the Commission to designate a dedicated Transparency Commissioner, the First Vice-President is responsible for transparency as well as for compliance and improving administrative practices in the field of access to documents.

At the level of the Commission services, the Commission has established a network of dedicated policy officers for transparency whose task is to promote the correct and consistent implementation of the access-to-documents rules in their respective departments.

Regarding the Parliament's view that public access to documents and the management of documents must be based on standards which comply with Articles 41 and 42 of the Charter, the Commission has also established a solid practice of document registration and management, and is currently considering what further types of documents might be made publicly available. The Commission has comprehensive implementing rules for the registration, filing, storage and archiving of its documents and has developed the accompanying IT systems to implement these rules. Furthermore, in accordance with the Archives Regulation
, the Commission's historical archives are opened to the public after thirty years. In addition, rules and procedures for the handling of sensitive and classified information are set out in Commission Decision 2015/444
 and a number of internal security notices.

As regards the Parliament's calls for the development of a common access point to the portals of the three respective institutions, the Commission is supporting the development of a pilot project for the online platform with the objective to provide easier access to a wide range of unclassified documents held by EU institutions. The purpose is to do this in integrated manner aimed at enhancing transparency. The overall success of the project depends on building consistency between the institutions' document management systems, including the need to avoid duplication of existing tools.

Regarding transparency in environmental matters under the Arhus Convention and the related "Aarhus" Regulation 1367/2006
, the Commission notes that requests for access to documents containing environmental information are handled under Regulation 1049/2001, read in conjunction with Regulation 1367/2006. In all such cases the Commission ensures that the interpretation of the exceptions to the right of access to documents defined in Regulation 1049/2001 is compliant with the Aarhus Regulation. To that end, the Commission interprets the relevant exceptions restrictively and duly assesses the possible existence of an overriding public interest in disclosure. In addition, the Commission ensures the proactive publication of important environmental information such as the annual monitoring results for European bathing waters.

Regarding the call to the Commission to report to Parliament on its experiences with the new rules on whistleblowing for EU staff adopted in 2012 and with their implementing measures, in line with these guidelines the Commission launched a review of their practical application and effectiveness. This review has assessed the effectiveness and quality of the rules as well as their quantitative impact. The Commission is willing to share the findings of the review with the European Parliament once they are finalised.

Revision of Regulation 1049/2001

The Commission underlines its clear commitment to the full implementation of the "access-to-documents" legislation.

Insofar as the Parliament is calling for a revision of Regulation 1049/2001, it would be noted that the Commission has tabled two legislative proposals that are still pending. The 2008 proposal for a recast of Regulation 1049/2001 (COM(2008) 29) aimed to clarify certain concepts. The 2011 proposal (COM(2011) 137) aimed at extending the right of access to documents to all EU institutions, bodies, offices and agencies (the so-called "Lisbonisation" of the Regulation). In practice, most of the institutions, bodies, offices and agencies already apply rules that mirror, or are equivalent to, those of Regulation 1049/2001. The Parliament has decided to treat both the 2008 and 2011 proposals together.

Unfortunately deliberations in the legislative procedure on both proposals have been stalled. The Commission remains open to a genuine discussion with both branches of the EU legislature on the review of Regulation 1049/2001.

Transparency of legislative process

The Parliament calls on the institutions to make as many documents as possible pro-actively available to the public and to consider using the Your Europe portal as a single publicly accessible EU Portal to facilitate consultation.

The Parliament calls upon the EU institutions to increase the reporting in the competent EP committee on the state of play of the negotiations and to publish a list of trilogue meetings and of the documents supporting interinstitutional negotiations (such as agendas, summaries of outcomes, minutes and general approaches in the Council) on the Parliament's website.

In this respect, the Commission, in line with paragraph 38 of the Interinstitutional Agreement on Better Law-Making of 13 April 2016
, and together with the other two institutions, is committed to improve transparency in legislative procedures on the basis of relevant legislation and case-law. With the new Interinstitutional Agreement, the institutions have committed to a reflection on an appropriate degree of transparency of the legislative process, including an appropriate handling of trilateral negotiations. The question of transparency in trilogues is primarily a matter for the Parliament and the Council, who are responsible for the arrangements under which trilogues operate.

Mandatory lobby register

The Commission welcomes Parliament's support for its intention to present a proposal on a mandatory inter-institutional Transparency Register, covering the three main institutions involved in law-making. The Commission launched a public consultation between 1 March and 1 June 2016 and will submit a proposal in the second half of this year.

The Parliament also calls on MEPs and the Council representatives to follow the Commission's policy according to which, as of 1 December 2014, Commissioners, their Cabinet members, and Directors-General publish on Europa information on meetings held with interest representatives, and only meet with those who are registered.

The Commission supports this call and considers that this transparency standard should become part of the culture of all EU institutions as far as meetings with lobbyists are concerned.

Delegated acts

Concerning the Parliament's request for a single register of all second-level legislation, the Inter-Institutional Agreement on Better Law-Making provides for the creation of a joint Register of Delegated Acts by the end of 2017. The transparency requirements for the preparatory stage of delegated acts (discussion with expert groups) are provided for in the Commission Decision establishing horizontal rules on the creation and operation of Commission expert groups
 that foresees the publication of all relevant documents of experts groups which prepare the delegated acts in the Register of Expert Groups. The Inter-Institutional Agreement
 also foresees the transmission of all relevant expert group documents concerning the preparation of delegated acts to the European Parliament and the Council. In addition, the Commission has taken the important decision of making available to the public, on the Better Regulation Portal on EUROPA, as of 1 July 2016, important draft delegated and implementing acts for a four-week public feedback period.

Moreover, as far as the preparation of implementing acts is concerned, the Comitology Register already documents the work of the committees involved in the implementing acts procedures (in accordance with Regulation 182/2011
). As such, it gives access not only to the draft acts voted on, but also to agendas, summary records and voting sheets.

Concerning the allegation of the Parliament on the lack of transparency of the European Supervisory Authorities in the area of financial services (EBA, EIOPA, ESMA), the founding Regulations of the European Supervisory Authorities establish clear processes and different responsibilities for the Authorities, the Commission and the co-legislators, as well as the independence of the European Supervisory Authorities' Boards of Supervisors. The involvement of the co-legislators in the drafting of technical standards by the European Supervisory Authorities is not foreseen by the said Regulations. The Commission notes that the process is already very transparent: the European Supervisory Authorities carry out public consultations and, once adopted, the draft regulatory standards are transmitted to the European Parliament and Council and made public. The Commission welcomes the active dialogue between the European Supervisory Authorities, the Commission, and the co-legislators which should respect the established legal framework and the institutional balance.

International agreements
The Parliament requests increased transparency of the negotiations for international agreements throughout the entire process (publication of the negotiating mandate which is subject to Council decision and all relevant negotiating documents, including those already agreed on) without prejudice to legitimate exceptions and without undermining the trust between the parties concerned.

The Commission attaches great importance to its commitment under the Framework Agreement with the European Parliament (Article 23 and Annex III) of informing Parliament immediately and fully at all stages of the negotiation and conclusion of international agreements. However, it does not fall on the Commission to inform Parliament about decisions taken or texts adopted by the Council, such as adopted negotiation directives.

As the information provided by the Commission to Parliament concerning international agreements, the Framework Agreement foresees that this happens, as a general rule, through the responsible parliamentary committee(s). In line with such a sector-specific approach, arrangements are made directly with the relevant parliamentary committees as concerns the modalities for provision of information and documents to allow for optimal solutions in each area. Experience shows that the relevant provisions appear to be generally well respected and implemented by Commission services.

The Commission has also introduced an unprecedented, high standard of transparency in trade negotiations for TTIP that includes proactive and regular declassification
 of negotiating documents and granting online access to the public, a practice which the Commission is committed to extend, based on an examination of feasibility conditions to the EU's other trade negotiations.

Furthermore, in the 2016 Inter-institutional Agreement on Better Law-making, the three institutions have committed to meet within six months after the entry into force of the Agreement, in order to negotiate improved practical arrangements for co-operation and information sharing in relation to negotiation and conclusion of international agreements, as interpreted by the Court of Justice.

Transparency of the administrative process

Regarding the Parliament's call on the EU institutions to draw up common rules governing the conduct of administrative procedures, the Commission considers that in those areas where the EU is responsible for administration, the latter is already governed by an extensive framework of rules, principles and practices which aims at an open, efficient and independent interaction with EU citizens and businesses.

Regarding the Parliament's request for a legislative proposal in this area to be submitted without delay, while it fully supports the objectives of good administrative behaviour, the Commission is at this stage not convinced that a horizontal legislation solution is needed. However, the Commission is always ready to continue working with the other institutions on all options and good arguments as to how the EU administration can be refined, improved and streamlined, in particular where problems arise.

Infringement procedures

As concerns the call of the Parliament to make letters of formal notice and infringement procedures against Member States more transparent, the Commission's practice in particular on disclosing documents sent by the Commission to Member States is fully in line with the EU Court of Justice case-law. The latter has recognised a general presumption of non-disclosure of documents for ongoing procedures. This is without prejudice to the special conditions of transmission of confidential information provided by Annex II of the Framework Agreement between the Parliament and the Commission. The Commission publishes a list of adopted infringement decisions on its EUROPA website, which can be searched according to a number of search criteria. The decisions adopted in the monthly infringement cycles are often accompanied by press releases and background.

Management of Structural Funds and other issues

Common Provisions Regulation 1303/2013
 governing the management of the European Structural and Investment Funds establishes transparent and robust procedures to ensure transparency as far as the use of funds is concerned.

As regards the request to the Commission to make accessible information on negotiations regarding national and regional operational programmes under the European Structural and Investment Funds, the Commission fulfilled its obligation as established under Article 16 of the Common Provisions Regulation and has published the corresponding report.

Further requirements regarding information and publicity as set out in the Common Provisions Regulation apply to recipients of EU funds under shared management. Their monitoring shall be ensured by the entity entrusted with the management tasks, as defined in the sectorial legal bases (for European Structural and Investment Funds). The national authorities are responsible for maintaining an accessible and easy-to-use list of all operations supported by the Funds including among others the beneficiary, the short description of the operation, the amount of support and the total budget (Article 115 of the Common Provisions Regulation). The list needs to be made available through a single website.

The Commission services monitor regularly whether Member States respect their obligations in this matter through checking the respective information portal, discussing the issue in monitoring committee meetings and through the networks of information and communication officers referred to in Article 117 of the Common Provisions Regulation. The Commission raises any issue of concern but currently is not aware of any major shortcoming in this respect.

Where personal data are concerned, Member States shall inform the beneficiaries of their rights under the data protection rules and of the procedures applicable for exercising those rights.  Current rules and practice therefore strike a balance between transparency and the protection of personal data. It is noted that subcontractors (i.e. not in contractual arrangements with the national authorities but only with the recipients of the funds) are not recipients of EU funds, and therefore the obligations in terms of information and communication as established in the Common Provisions Regulation are not applicable to them.

As regards the Parliament's invitation for the Interinstitutional Committee established by Article 15(2) of Regulation 1049/2001 to meet more regularly, it is true that the high-level Interinstitutional Committee on Access to Documents has not been holding regular meetings lately. However, the Commission is in constant contact with the European Parliament, the Council, the Ombudsman, the EDPS and several organisations of the civil society on points of common interest.
----------
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