Follow up to the European Parliament resolution on the implementation of the Directive 2011/36/EU of 5 April 2011 on preventing and combating trafficking in human beings (THB) and protecting its victims from a gender perspective, adopted by the Commission on 20 July 2016
1.
Rapporteur: Catherine BEARDER (ALDE/UK)

2.
EP reference number: A8-0144/2016 / P8_TA-PROV(2016)0227
3.
Date of adoption of the resolution: 12 May 2016

4.
Subject: preventing and combating trafficking in human beings and protecting its victims.

5.
Competent Parliamentary Committee: Committee on Women's Rights and Gender Equality (FEMM)

6.
Brief analysis/assessment of the resolution and requests made in it:
The adopted resolution calls on the Member States to speed up the full and correct enforcement of Directive 2011/36/EU (the Directive), whose transposition deadline expired on 6 April 2013. It states that all Member States except one have notified the Commission of the transposition of this Directive into national law. It underlines that the gender dimension must be consistently monitored in the implementation of EU anti-trafficking legislation and calls on the Commission to develop guidelines based on best practices to develop and mainstream gender expertise into the activities of law enforcement authorities across the EU. The resolution stresses that that greater priority should be given in the European Agenda on Migration so as to facilitate the engagement of victims in the prosecution of traffickers. The resolution is strongly critical on not treating as a criminal offence the use of services of victims of trafficking and further recalls the reporting obligation of the Commission, as per Article 23 of the Directive, on presenting a report assessing the impact of existing national laws on the criminalisation of the knowing use of the services of a victim of trafficking in human beings (THB), and to develop guidelines on the punishment of clients as per the so-called Nordic model. The European Parliament calls on Justice and Home Affairs (JHA) agencies such as Eurojust, Europol, the FRA, Frontex, CEPOL and the EASO to develop a sustained program of improving gender balance in decision-making relevant to trafficking. Furthermore, the EU is called upon to pay attention to and make visible the new forms of trafficking and exploitation of human beings, including reproductive exploitation and trafficking in new-born children. The resolution stresses the importance of focusing on reducing demand and prevention, providing gender specific assistance to victims, stepping up prosecution and convictions of the crime of trafficking, as well as ensuring consistency with the external dimension.
The resolution commends the good work done by the office of the EU Anti-Trafficking Coordinator (ATC) in the development of knowledge and evidence on the various aspects of THB, including research into the gender dimension, and also welcomes the Commission’s webpage against trafficking that contains a database of EU-funded projects in the EU and elsewhere, up-to-date information on EU legal and political instruments, measures to combat people trafficking in the Member States, funding possibilities and EU initiatives.
7.
Reply to these requests and outlook regarding the action that the Commission has taken, or intends to take:

The Commission welcomes the resolution.
· On the transposition of Directive 2011/36/EU, "… the Commission is required to publish a number of reports in relation to the various aspects of implementation of the directive; … calls on the Commission to meet the reporting obligations and timetable as outlines in the directive"; (point 4)
Out of the 27 concerned Member States, 26 have communicated to the Commission full transposition of the Anti-Trafficking Directive. The remaining Member State has indicated that transposition could happen soon. An infringement case is open on grounds of non-communication. The Commission services are currently in the process of analysing the information officially notified by the Member States, with a view to assessing compliance with Directive 2011/36/EU. In this context, it is important to take under consideration the very comprehensive nature of the Directive, since it covers criminal sanctions, assistance to and protection of victims, and prevention. Some Member States are still completing notifications and/ or providing new information on the transposition measures.

To avoid multi-reporting and ensure consistency and coherence, as well as to be able to take into account the results of the aforementioned compliance study, the Report on the extent to which the Member States comply with the Directive (Article 23(1)) will be presented by the Commission in the fourth quarter of 2016 and will be accompanied by a Report assessing the impact of existing national laws establishing as a criminal offence the use of the services which are the objects of exploitation of THB and on prevention of this crime. As set out in Article 23(2) of the Directive, the report will be accompanied if necessary by adequate proposals.

· "Stresses that the gender dimension must be consistently monitored in the implementation of EU anti-trafficking legislation, and urges the Commission to continue to monitor this in its assessment of Member States’ compliance and implementation of the Directive"; (point 6)
The Commission will continue addressing the gender dimension of THB in its assessment of Member States compliance, taking into consideration inter alia the Commission's study on the gender dimension of THB.

· "Highlights the importance of having clear, consistent information for victims and for frontline staff who may come into contact with victims, security forces, judicial authorities, police and social services, including information on rights with regard to emergency assistance, medical treatment and healthcare, residence permits, employment rights, access to the courts and to a lawyer, the possibilities for seeking redress, the specific rights of children, etc."; (point 10)
In 2013, as envisaged in the Strategy, the Commission published a document on the EU rights of trafficking victims, which is available on the EU anti-trafficking website in all official EU languages. It provides a practical overview of victims’ rights, ranging from emergency assistance and healthcare to labour rights, access to justice and to a lawyer, and access to compensation, based on the EU Charter of Fundamental Rights, EU Directives (such as in particular Directive 2011/36/EU and Directive 2012/29/EU), relevant framework decisions and the jurisprudence of the European Court of Justice and the European Court of Human Rights. Additional references to the rights of the child have been included at the end of each chapter. The overview contributes to the upholding of victims’ rights by helping Member State authorities deliver the information, assistance and protection that they need and deserve. It is addressed to victims and practitioners and to Member States so that they can develop similar approaches to THB victims’ rights at national level.

· "Notes that despite the clear definition of THB given in the Directive, a number of different definitions have been adopted in Member States’ national legislation; calls on the Commission to conduct research on this and to report on what these differences in definition mean in practical terms for the application of the Directive"; (point 85)
The Commission agrees with the need for conceptual clarity so as to ensure that terms such as "slavery" or "smuggling" are not used interchangeably with "trafficking in human beings". The Commission will continue raising awareness of the specific issue of THB.

· "Welcomes the Commission’s creation of a webpage against trafficking …"; (point 9); "… calls on the Commission to investigate further the role of the internet in THB and to keep Parliament duly informed"; (point 23)
The Commission will continue maintaining and updating the EU Anti-Trafficking Website. The Commission echoes the point made on the role of internet. Apart from the relevant chapter in the Commission’s study on the gender dimension of THB, the Commission will further issue a publication on the role of the internet in THB as envisaged in the EU Anti-Trafficking Strategy.

· "… calls on the Commission and the Member States to investigate the link between the increasing numbers of refugees arriving and THB …"; (point 13)
The Commission agrees that the current context creates additional risks also in relation to THB. As stated by the Commission in the 1st EU Report on Progress made in the fights against THB "In the context of the current migration and refugee crisis, criminal networks seem to adapt their routes and take advantage of people’s migration projects, their fleeing from conflicts, and exploit their vulnerability, including in transit and in destination countries. Traffickers increasingly abuse legal migration legislation and asylum systems, often persuading non-EU victims to request a residence permit or apply for asylum in a transit country on arrival in the EU, which enables them to move within the Schengen area and to more easily reach the locations where they will be exploited". The Commission wishes to reiterate the "Worryingly sharp increase in Nigerian women and girls leaving Libya" (latest figures: 4 371, 80 % of whom estimated to be victims of trafficking – IOM Italy).
The Commission services and the European External Action Service have put together a package of information on activities carried out to combat people trafficking in priority countries and regions, as well as a list of the tools and instruments available to the EU and Member States, including external policies that deal with trafficking, and projects funded by the EU and Member States in this field.

· "… calls on the Commission to expand the mandate of Europol’s EU Internet Referral Unit (IRU) in the fight against trafficking in human beings …" (point 30) and "… to assess the effectiveness of cooperation between the Member States and Europol combatting trafficking in human beings  …"; (point 31)
The Commission works closely with JHA Agencies working in the area of THB including Europol as per the commitments expressed in the Joint Statement signed by Heads of seven Justice and Home Affairs on the occasion of the 5th EU Anti-trafficking Day organised by the Commission and Polish Presidency on 18 October 2011 in Warsaw. The Commission also closely follows the work of the EMPACT (European Multidisciplinary Platform against Criminal Threats) on THB under the umbrella of EU Policy Cycle on Serious and Organised Crime precisely to ensure synergies and avoid duplication with the EU policy and legal framework (both the Multiannual Strategic Goals as well as the current Operational Action Plan mirror the priorities of the EU legal and policy framework on THB). The EMPACT law enforcement operational cooperation is facilitated by the Europol Focal Point Phoenix and includes the work on the links between THB and the internet. Furthermore, the 2013 EU Anti-trafficking Day was dedicated to discussion of the links between THB and the internet both in terms of recruitment of victims as well as prevention.

· "… commission to develop guidelines based on best practices to develop and mainstream gender expertise into the activities of law enforcement authorities across the EU"; (point 36) "Stresses that funding from the Commission and the Member States should be targeted to the most suitable service provider, based on the needs of the victims, including gender and child-specific requirements, the expertise of the provider and scope for the provider to engage in far-reaching and long-term assistance and care"; (point 43)
The Commission will continue to include the gender dimension of THB, including in the context of the post-2016 policy framework currently in preparation.

· "… calls on the Commission, in cooperation with the Member States, to examine how the demand for sexual services drives THB, including child trafficking, and how best to reduce demand …"; (point 45)
The Commission agrees with the importance of researching and promoting demand reduction. Indeed, this constitutes a legal obligation under Article 18, Directive 2011/36/EU. The Commission wishes to draw attention to its study on the gender dimension of THB where the issue is partially addressed.

· "… calls on the Commission to draft report on assessing the impact of existing national laws on the criminalisation of the knowing use of the services of a victim of THB, and need for further action …"; (point 47)
As stated in the 1st EU Report on Progress made in the fights against THB "A dimension that Member States have focused on less is legislative change targeting those who use the services of victims of trafficking, as recommended in Article 18(4) of the anti- trafficking Directive. To date, approximately half of Member States treat the use of services provided by victims of trafficking in the knowledge that they are trafficked as a criminal offence […]. The information received by the Commission indicates a clear need for strong safeguards ensuring that it is not the victims who are penalised, but those who exploit and use them. Unless this is addressed, victims will be treated as criminals and punished themselves, while perpetrators and users will profit from this inaction. Taking measures, including legal measures, to ensure the reduction of demand that fosters trafficking for all forms of exploitation is fundamental to this effect. In conclusion, it is evident that further efforts are required in this field in order to ensure correct application of the legislation and protect victims."

As mentioned above, to avoid multi-reporting and ensure consistency and coherence, as well as to be able to take into account the results of the compliance study which is in preparation, the Report on the extent to which the Member States comply with the Directive (Article 23(1)) will be presented by the Commission in the fourth quarter of 2016 and will be accompanied by a Report assessing the impact of existing national laws establishing as a criminal offence the use of the services which are the objects of exploitation of THB and on prevention of this crime. As set out in Article 23(2) of the Directive the report will be accompanied if necessary by adequate proposals.

· "… calls on the Commission and the Member States to propose guidelines on the punishment of the client based on the Nordic Model, while raising awareness about all forms of THB, especially sexual exploitation, and making other forms of exploitation like domestic servitude visible"; (point 48)
The Commission takes note of the opinion expressed by the European Parliament and will consider providing relevant guidance in line with the legal competences accorded to it.

· "On the EU Strategy towards the Eradication of THB, which comes to an end in 2016, the resolution calls on the Commission to evaluate the current strategy and to introduce a new one that follows a human-rights-based approach, focusing on victims, including a clear gender dimension and containing concrete actions in this regard …"; (point 81)
The Commission is currently preparing a follow-up to the current Strategy, as announced in the European Agendas on Security and Migration. Consultations are currently under way with stakeholders. In this context the Commission will make sure that the positions expressed by the European Parliament are taken into consideration.

· "… asks the Commission to come forward with a European strategy for combating gender violence, containing a legislative proposal on violence against women that includes THB …"; (point 64) and to further examine any links between demand for sexual services and THB; and to strengthen the best practices regarding "growing phenomenon of sexual grooming";
The Commission has ensured cohesive action to combat violence against women among Member States and at EU level by putting into place a number of measures which include legislative measures where the EU has clear competence, awareness-raising and funding of projects that aim to prevent violence against women and/ or support victims, and improving knowledge and data collection.

In particular, the Commission has established a legislative framework that contributes to fighting violence against women and girls: the Directive 2011/36/EU on THB; the Directive 2011/93/EU on fighting against the sexual abuse and sexual exploitation of children and child pornography; the victims' rights package which includes the Victims' Rights Directive 2012/29/EU and the Regulation (EU) 606/2013 on mutual recognition of protection measures in civil matters. The framework also includes the Directive 2011/99/EU on the European Protection Order (in criminal matters). In order to tackle the specificities of female genital mutilation, and after a broad consultation with the main stakeholders and communities, in November 2013 the Commission adopted a Communication on ending female genital mutilation
. Legislation is also in place to tackle the phenomenon of sexual harassment in employment and occupation (Directive 2006/54/EC), in the access to and supply of goods and services (Directive 2004/113/EC); and in implementing the principle of equal treatment between men and women engaged in an activity in a self-employed capacity (Directive 2010/41/EU).

The Commission is now focused on the implementation of these measures. It assists Member States in transposing EU legislation and remains vigilant as to its correct application.

Moreover, in March 2016, the Commission introduced two proposals for Council Decisions on the signing and conclusion, by the EU, of the Council of Europe Convention on preventing and combating violence against women and domestic violence ("Istanbul Convention"). The Convention represents a powerful tool for combating violence against women and domestic violence at the national and European levels.

Considering the scope and variety of actions put in place, and the comprehensive approach of the Istanbul Convention, the Commission considers that the arsenal of legal and operational measures at EU level already cover most of the measures needed to support Member States' activities in fighting violence against women. Attention should be focused on implementing existing legislation and on EU accession to the Istanbul Convention, before considering further legislation.

· "… calls on the Commission to provide data regarding Romani women and children recognised as trafficking victims, how many have received victim assistance and in which countries"; (point 59)
Statistical data collection with explicit references to ethnic affiliation is legally possible. However, the Commission agrees that the needs of particularly vulnerable groups such as women and children of Roma background should be addressed through appropriate measures.

· "… Commission to develop standardised guidelines, including data protection, for data collection for the relevant bodies, such as law enforcement, border and immigrant services, social services, local authorities, NGOs an other contributors"; (point 88)
The Commission in close cooperation with the Member States has been working actively to improve data collection on THB and will continue to do so. Two Eurostat Working Papers on THB have been issued and a separate interim and simplified data collection exercise was carried out for the purpose of the 1st EU Report on the Progress made in the Fight against THB (data covering the years 2013-2014). As stated in the 2016 Progress Report and its accompanying Staff Working Document, the Commission is committed to continue support the Member States in their efforts to enhance data collection in the field of THB in order to properly monitor the phenomenon and even more importantly to measure impact and ensure accountability of actions taken to address THB. This will involve issuing better guidance and collecting data on additional indicators to improve the reliability and comparability of data.

In order to gain a more accurate and detailed picture of the phenomenon, the Commission will continue with the ambitious exercise of gathering statistics on THB, to improve comparability and enhance disaggregation of data on victims (e.g. forms of exploitation, gender, age, method of recruitment etc.), including by demographic variables, while ensuring data protection. This will involve issuing improved guidelines and collecting data from the Member States on further indicators, to be used for a third statistical publication covering the years 2013-2016.

The study on the gender dimension of THB provides a set of recommendations on how to enhance the measuring of trafficking by improved collection of data, including its gender dimensions. The recommendations will be considered when issuing new guidelines to Member States.

· "… calls on the Commission to ensure that anti-trafficking is given greater priority in the European Agenda on Migration(COM(2015) 0240), so as to facilitate the engagement of victims in the prosecution of traffickers"; (point 89)
The Commission will continue ensuring THB is properly addressed in the context of implementation of the European Agenda on Migration. Relevant reporting includes references to THB. The European Commission will launch a consultation in 2016, as stipulated in the EU Action Plan against migrant smuggling (COM(2015) 285 final), on Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country nationals who are victims of THB or who have been the subject of an action to facilitate illegal immigration, who cooperate with the competent authorities.

· "… calls on the Commission to promote the exchange between best practices in the unique needs of LGBTI people"; (point 70)
The Commission welcomes the resolution and reiterates that it always promotes the exchange between Member States of best practices in the unique needs of LGBTI people.

· "… Commission to address the abuse of self-employment in the employment of migrant labour in some Member States in order to avoid local labour standards and employment obligations, recognising that bogus self-employment is often used in the migrant labour domains most prone to trafficking"; (point 90)
As stated in the 1st EU Report on Progress made in the fights against THB, "abuse by traffickers of the ‘self-employed’ status can be noticed in some EU Member States. This is also in line with information in the European Commission's Study on the Gender Dimension of THB whereby, while bogus self-employment is illegal there is little evidence that authorities are robustly enforcing such regulations". The issue of bogus self-employment will be covered by the newly established European Platform to enhance cooperation in tackling undeclared work
, as one of its objectives is to enhance "cooperation between Member States' relevant authorities and other actors involved in order to tackle more efficiently and effectively undeclared work in its various forms and falsely declared work associated with it, including bogus self-employment". In its monitoring of the implementation of the migration acquis, the Commission pays specific attention to possible abuses, notably in relation to the Seasonal Workers Directive
 and the Employers' Sanctions Directive
.

· "… Commission to produce an analysis of the links between different types of trafficking and the routes between them in the upcoming report on the Implementation of Directive 2011/36/EU, as victims are often exploited in different ways simultaneously or move from one type of trafficking to another; and that it continues research into the main causes of THB and their impact on gender equality"; (point 95)
The Commission has already addressed the links between different types of THB in the 1st EU Report on Progress made in the fights against THB, where it is stated that Member States also report cases in which people fall victims of multiple forms of exploitation, for example where they are trafficked for both labor and sexual exploitation, or trafficked for labor exploitation and also forced to engage in criminal activities.

· "… Commission to assess the need to review the mandate of the future European Public Prosecutor's office to include powers, once established, to tackle trafficking in human beings"; (point 96) and also to promote the ratification by Member States of the Istanbul Convention;
The Commission proposal on the establishment of the European Public Prosecutor's Office to combat crimes affecting the financial interests of the Union (COM(2013) 534) is currently under negotiation in the Council. The Commission is striving to reach agreement and adopt the Regulation by the end of 2016. The negotiations are based on the Commission proposal and crimes affecting the financial interests of the Union in line with Article 86(1) TFEU. Pursuant to Article 86(4) TFEU the European Council may, however, decide to include serious crimes having a cross-border dimension within the competence of the European Public Prosecutor's Office, after obtaining the consent of the European Parliament and after consulting the Commission.
------------
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