Follow-up to the European Parliament resolution on tax rulings and other measures similar in nature or effect (TAXE2), adopted by the Commission on 16 November 2016
1.
Rapporteurs: Jeppe KOFOD (S&D/DK) and Michael THEURER (ALDE/DE)

2.
EP reference numbers: A8-0223/2016 / P8_TA-PROV(2016)0310

3.
Date of adoption of the resolution: 6 July 2016

4.
Subject: Tax rulings and other measures similar in nature or effect

5.
Competent Parliamentary Committee: Special Committee on Tax Rulings (TAXE2)

6.
Brief analysis/assessment of the resolution and requests made:
Parliament’s resolution of 6 July 2016 on "Tax rulings and other measures similar in nature or effect (TAXE2)" is a non-legislative resolution, based on an own-initiative report, which includes the findings of Parliament's temporary Special Committee on Tax Rulings (TAXE2).

TAXE2 was set up on 2 December 2015 "to examine practice in the application of EU State Aid and taxation law in relation to tax rulings and other measures similar in nature or effect issued by Member States, if such practice appears to be the act of a Member State or the Commission, and on harmful corporate tax regimes and practices at European and international level."

The aim of TAXE2's work was to build on and complete the work carried out by the TAXE1 Special committee (which operated from February until November 2015) in particular with regard to:

a) addressing unresolved issues highlighted in the TAXE1 resolution of 25 November 2015;

b) accessing further relevant documents for its work, including the minutes of meetings of the Code of Conduct Group;
c) following up the implementation, by the Member States and the competent European institutions, of the recommendations contained in its resolution of 25 November 2015; and

d) following up on on-going work of international institutions, including the Organisation for Economic Co-operation and Development (OECD) and the G20.

The TAXE2 resolution includes numerous recommendations and calls on Member States, national parliaments, the Council, the Commission, the EIB, the G-20, OECD and the UN, which have been put together under eight chapters: 1) Follow-up by the Commission and Member States to TAXE1's recommendations; 2) Blacklist and concrete sanctions for uncooperative jurisdictions and withholding tax; 3) Patent, knowledge and R&D boxes; 4) Banks, tax advisers and intermediaries; 5) Whistleblowers; 6) Code of Conduct Group and interinstitutional issues; 7) External dimension (including also the establishment of an EU public register of beneficial owners, which will be the basis for a global such register); 8) Other recommendations (e.g. state aid).

The Commission can welcome the Committee's support and agree with many elements of the resolution. However, the Commission strongly disagrees with the view that the Commission has not fulfilled its obligations under Article 17(1) of the TEU.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

· Regarding the request for further legislative proposals on corporate tax avoidance (paragraphs 3, 56)
On 12 July 2016 the Council formally adopted the Anti-Tax Avoidance Directive (2016/1164) which will help build a coherent and coordinated framework on anti-avoidance in the EU. The Commission's proposal of 25 October amending the Directive extends the measures that neutralise hybrid mismatches to cover more situations, including situations involving third countries. In addition to this Directive, the Commission has also launched work to reform other aspects of corporate taxation, such as transfer pricing and preferential regimes, in line with newly agreed international norms.

· Regarding requests related to the Directive on Administrative Cooperation (DAC): recast of DAC in its entirety (5); and Commission access and implementation (paragraphs 9, 10)
The DAC3 Directive on the automatic exchange of information on tax rulings (Directive 2015/2376) requests the Commission to submit a report on the functioning of automatic exchange of information by 1 January 2019. On the basis of this report the Commission will consider whether some existing exceptions should be eliminated. This review cannot be done earlier, as the Commission needs to have data on exchanges carried out before deciding whether or not changes should be proposed. The Commission will reflect on a consolidation of DAC and all consecutive amendments, but it remains to be decided whether this has to be done via a recast.

Full access of the Commission to the new database was rejected by Member States in the negotiations on the DAC3. Nevertheless, the database of rulings does represent an important step forward.

The implementation of DAC at national level is the responsibility of Member States. The Commission routinely checks the transposition of all directives with Member States. The Directives – whether DAC1 (exchanges of information on request, spontaneous exchanges, automatic exchanges on five non-financial categories of income and capital and all other forms of administrative cooperation), DAC2 (automatic exchange of financial account information), DAC3 (tax rulings) and DAC4 (country-by-country reporting – CbCR – between tax administrations) – oblige Member States to devote sufficient resources to the process in order to make the exchanges work. The Commission is providing technical support, e.g. maintaining the common communication network/ common system interface (CCN/CSI network) and developing the electronic forms, the computerised formats or even a central depository for DAC3. In addition, the Commission organises FISCALIS seminars to facilitate discussion and exchange of information between Commission and Member States.

The Commission is already playing an active role as regards the use of information exchanged automatically. As an example, it ensured recently that a guide is made available to the tax administrations as regards best practices and experiences in the field of risk management and compliance in relation to the five categories subject to exchange since 2015 under DAC1, pursuant to Article 8(1) of the Directive.

Although the Commission monitors the application of the Directive itself, it has no competence as regards exchanges beyond this legal basis such as via bilateral tax treaties concluded between Member States.

· Regarding requests related to the Common Consolidated Corporate Tax Base (CCCTB) (paragraph 7)
The Commission, in line with Parliament’s calls, presented the re-launched CCCTB on 25 October 2016. This is a staged approach, consisting of a first step where Member States are to introduce the common tax base (CCTB), and a second which will provide for consolidation (CCCTB) including a formula apportionment. This formula comprises three equally-weighted factors for an appropriate and fair distribution of revenues. It provides a comprehensive solution to harmful tax practices within the Union and brings clarity and simplicity for the business.  The cross-border loss relief regime is an integral part of the first step of Commission's work (i.e. CCTB) and envisages appropriate anti-abuse provisions. Finally, this cross-border loss relief regime would be automatically cancelled when the full CCCTB enters into force.

· Regarding requests related to the Public CbCR proposal (paragraphs 6 and 8)
The Commission proposed on 12 April 2016 (COM(2016) 198 final) that multinational companies with a turnover of more than EUR 750 million provide information to the public on their activities, profits made and taxes paid on a country-by-country basis for EU Member States and for those third-country tax jurisdictions that do not abide by tax good governance standards (for the rest of third countries aggregated data is to be produced). The proposal is based on a thorough impact assessment conducted by the Commission's services.

Whereas as noted by the TAXE2 Committee, the proposal may not follow exactly Parliament's previous positions on the matter, it is nevertheless considerably ambitious in many respects: 1) It requires public disclosure, creating more pressure and going beyond OECD's CbCR between tax authorities. 2) It ensures a level playing field – the same rules would apply to European and non-European multinationals doing business in the EU, which goes further than Parliament's approach. The scope was calibrated so as to ensure a satisfactory coverage of all multinational activities, yet avoid undue burden on smaller businesses. 3) The content of the report was calibrated to ensure that information with genuine value is delivered, especially where tax jurisdictions with questionable tax governance are involved, while avoiding undue competitive risks for EU companies which could arise, for example, if companies had to report across all third country operations (i.e. a "global CBCR", as Parliament has proposed). The Commission hopes that this proposal will be swiftly adopted for the EU, with the support of Parliament. As this is a proposal where Parliament is a co-legislator, Parliament will be able to formally propose and negotiate on any improvements.

The Commission takes note of Parliament's proposal for creating a central EU register and observes that a balance would need to be struck between the possible utility of such a register and adequate privacy and proportionality. This is an issue that may be considered by the Commission in the future.

· Regarding calls for legislation on transfer pricing and additional efforts needed (paragraph 14)

Within the Commission, work is ongoing on transfer prices between associated enterprises (which represent a significant part of profit shifting). Furthermore, the EU Joint Transfer Pricing Forum (JTPF) under its 2015-2019 work programme is already assisting the Commission in the development of good practices to ensure that the OECD's fairly broad guidelines can best be applied to the specific situation in the EU. The Commission, with the assistance of the JTPF, will monitor Member States' implementation of the new rules developed under the G20/ OECD BEPS project. The re-launch of the CCCTB will maintain the alternative approach of the profit allocation based on a formula apportionment.

· Regarding a request for guidelines on tax-related State Aid (paragraph 15)
The Commission has recognised the need for more guidance on the application of State aid rules in the area of transfer pricing rulings and State aid. Firstly, the Commission provides guidance by publishing the Commission's decisions, for example the Belgian Excess Profit scheme, Fiat, Starbucks and Apple (once the non-confidential version will be published). Secondly, in the Commission Notice on the Notion of State aid of 16 May 2016, the Commission provides guidance on the application of the arm's length principle under state aid rules in case of transfer pricing. Thirdly, a Working Document, available on the website of DG Competition, on State aid and tax rulings of 3 June 2016 summarises the preliminary findings from the inquiry DG Competition carried out in relation to tax ruling practices in Member States. The Working Document lists the different practices of Member States, in particular on the question of how to approximate to market prices in line with the arm's length principle.

· Regarding calls for definitions of "economic substance", "value creation" and "permanent establishment" with a view to tackling, in particular, the issue of letterbox companies (paragraph 20)
The Commission believes that the "economic substance" issue has been dealt with by the substance requirement in the controlled foreign company (CFC) rules included in the Anti-Tax Avoidance Directive (ATAD – Directive 2016/1164). ATAD provides that the CFC rules may be applied within the EU where the CFC does not carry on a substantive economic activity supported by staff, equipment, assets and premises, as evidenced by relevant facts and circumstances. Abuse through letterbox companies is covered by the anti-abuse rules, designed to deal with artificial arrangements, in the ATAD.

Regarding the definition of a "permanent establishment", this issue is addressed in the Recommendation C(2016) 271, endorsed by the ECOFIN Council on 25 May 2016, on the implementation of measures against tax treaty abuse. In this Recommendation, Member States are explicitly encouraged to implement in their tax treaties the new Article 5 of the OECD Model Tax Convention, as proposed in the OECD BEPS report on Action 7 in October 2015. This would address artificial avoidance of taxable presence in the form of a permanent establishment. The Commission addressed this issue in a Recommendation rather than a Directive because, as opposed to purely national tax rules, double tax treaties are negotiated agreements between two (or more) countries through which the contracting states allocate taxing rights amongst themselves.
· Regarding calls related to a common EU listing process and Union regulatory framework for sanctions (paragraphs 22, 23)
The Commission proposed a new EU listing process in the January 2016 External Strategy Communication (COM(2016) 24), to deal with third country jurisdictions that refuse to comply with international tax good governance standards. This listing process was endorsed by the ECOFIN Council on 25 May 2016, and Member States have asked for an EU list to be ready in 2017. The EU list will complement the OECD/ G20's work, as it will be based on international tax good governance standards. While the international list will assess third countries' compliance with transparency and information exchange, the Commission believes that the EU list should also reflect third countries' adherence to the principles of fair tax competition and to the internationally agreed measures against BEPS. As requested by ECOFIN, the Code of Conduct Group should define the exact criteria against which jurisdictions should be screened in the autumn. The Commission prepared a Scoreboard of indicators of all third country jurisdictions to help Member States to identify the most relevant jurisdictions to screen and presented this to the Code of Conduct Group for a discussion. As set out in the External Strategy, countries will only be listed if they fail to constructively engage with the EU on concerns related to their tax good governance standards. There will be clear de-listing conditions set out for each jurisdiction that is put on the EU list.
In the External Strategy, the Commission also suggests that Member States should agree on common sanctions to be applied to third country jurisdictions on the common EU list. At the ECOFIN Council in May 2016, Member States asked the Code of Conduct Group to consider what these sanctions should be. The Commission believes that, in addition to coordinated national sanctions, the EU list should be used to ensure that third country jurisdictions receiving EU funds are compliant with the necessary standards of tax good governance. It intends to discuss the options for sanctions with Member States in the Code of Conduct Group by the end of 2016.
· Regarding the request for an EU legislation banning all EU institutions from opening accounts or operating in the jurisdictions included in the EU list of uncooperative jurisdictions (paragraph 24)
Proportionality is needed here. There will be much activity in offshore jurisdictions that is legitimate. Denying financial services ex ante and the provision of financial services to an entire jurisdiction can cut off vulnerable people in third countries from access to the global financial system and materially affect the development of third countries, including ordinary citizens. Moreover, any such measure would have to be assessed against the free movement of capital that prohibits unjustified restrictions on payments between Member States and third countries.
However, with regard to EU financial instruments implemented in accordance to Article 140 of the Financial Regulation, the Commission included in its proposal of 14 September 2016 for a revision of the Financial Regulation a specific provision in order to prevent EU funds from being used in projects taking advantage of tax jurisdictions which are not compliant with EU standards. The Commission is also in discussions with the International Financial Institutions to see how their internal policy can reflect EU tax.

· Regarding the request for Member States to renegotiate their bilateral tax treaties with third countries, by using a multilateral instrument and for the Commission to be mandated by Member States to negotiate such tax treaties on behalf of the EU (paragraph 25)
Partly, such an approach is followed by the Member States through their involvement in the work on the multi-lateral instrument which is currently under discussion at the OECD as a follow-up to the BEPS Action Plan. The Commission welcomes the recommendation that it should more systematically receive authorisation to negotiate, on behalf of Member States, tax agreements with third countries, notably in the area of administrative cooperation. The Commission however acknowledges that it may be difficult to achieve unanimous agreement within the Council on this matter, especially as regards bilateral tax treaties.

· Regarding the request for a legislative proposal for an EU-wide withholding tax so that profits generated within the Union are taxed at least once before leaving it (paragraph 26)

The issue of taxation of outbound payments to third countries is actively being discussed with Member States, in the context of the ongoing discussions on the revision of the Interest and Royalties Directive and also in the framework of the Code of Conduct Group on business taxation. The challenge is to find solutions that help ensuring effective taxation of profits generated within the EU while at the same time preserving the single market and the competitiveness of the EU by not creating new barriers to investment.

As set out in its Action Plan on corporate taxation, the Commission is committed to playing an active role in these discussions and is ready to consider all appropriate measures to ensure fair and effective taxation of profits generated in the Union.

At this stage, it would be premature to pre-empt the outcome of the ongoing discussions by committing to a legislative proposal on withholding taxes as suggested in the resolution. In the instances where withholding taxes are levied, the Commission continues
 to support, however, simplifying burdensome withholding tax relief procedures at the national level.

· Regarding the request for the Commission to monitor the automatic exchange of financial account information (paragraph 27)
The Commission is an active participant in the works of the Global Forum for Transparency and Exchange of Information, which will monitor the implementation of the Common Reporting Standard on automatic exchange of financial account information worldwide.

· Regarding the requests for legislation on hybrid mismatches (paragraphs 28, 43)
Following the invitation of the Council and calls from Parliament, the Commission on 25 October adopted a proposal on hybrid mismatches involving third countries in order to provide for rules consistent with and no less effective than the rules recommended by the OECD BEPS report on Action 2.

· Regarding the request for EU legislation on patent boxes building on and addressing the weaknesses of the OECD modified nexus approach (paragraph 31)

The Code of Conduct Group on business taxation agreed, in November 2014, that EU Member States' patent boxes should be changed in line with the "modified nexus approach" which was agreed at OECD level in the context of the discussions on BEPS Action 5. The ECOFIN Council concluded, in December 2014, that the legislative procedures necessary to give effect to that change should start already in 2015. The Commission is monitoring the progress so far, in close cooperation with the Code of Conduct Group.

The Commission notes the progress already made by Member States in closing down their existing patent boxes. New patent box regimes introduced by Member States will be examined by the Code of Conduct Group, with the assistance of the Commission, once the interpretation guidelines of the nexus approach have been agreed in the Code of Conduct Group itself.

The Commission's view is that Member States should be given the opportunity to reform their regimes in line with the recently agreed international standard before a hard law solution is considered.

· Regarding a request for a Union Code of Conduct for all advising services to provide for situations of potential conflicts of interest (paragraphs 36, 37, 38)
Tax advice is an activity which is generally carried out by tax advisors, lawyers or accountants. All these professions are subject to different professional conduct rules, due to the different tasks they perform and the different general interest objectives they pursue, namely protecting litigants and ensuring the sound administration of justice or combatting tax avoidance.

As regards lawyers in particular, according to Directives 77/249/EC and 95/5/EC Member States have to ensure that lawyers comply with the rules of professional conduct in force, especially those concerning the incompatibility, professional secrecy, and the prohibition of conflict of interests.

As regards auditors, the Audit Directive and the Audit Regulation which became applicable on 17 June 2016 require that auditors remain independent of their audit clients and take appropriate measures to avoid conflicts of interest. For instance, the Audit Regulation forbids auditors of listed companies, banks and insurance undertakings from providing certain tax advice, and in particular aggressive tax planning, to their audit clients.

In addition, the Audit Regulation establishes a new pan-EU supervisory body, the Committee of European Auditing Oversight Bodies (CEAOB), whose members include the national audit authorities of the EU and the European Securities and Markets Authority (ESMA). The CEAOB will help promote supervisory convergence in statutory audit throughout the Union and can provide further guidance on the application of the new EU audit rules.

The Commission has worked closely with, and continues to help, Member States' national audit authorities and stakeholders to smooth the path to implementation and reduce possible inconsistencies in the application of the new rules. The Commission will closely follow the outcome of the implementation process and remain vigilant that the new rules are properly applied.

As regards regulated professions in general, according to settled case-law, within the limits of the principles of non-discrimination and proportionality, each Member State is free to regulate a particular profession. In that context, Article 59 of Directive 2005/36/EC imposed on Member States to assess their regulations in order to ensure compliance with the principles of non-discrimination and proportionality. Therefore, whereas the taking-up and pursuit of certain activities may be conditional on complying with certain provisions laid down by law, such as rules relating to organisation, qualifications, professional ethics, supervision and liability, any such rules must be applied in a non-discriminatory manner; they must be justified by imperative requirements in the general interest; they must be suitable for securing the attainment of the objective which they pursue; and they must not go beyond what is necessary in order to attain it (see Case C-19/92 Kraus v Land Baden-Württemberg).

The Commission works closely with Member States to ensure that national rules comply with the principle of proportionality and do not restrict unnecessarily, for any reason relating to professional conduct, the fundamental freedoms.

· Regarding the requests for the Commission a) to explore the feasibility of introducing proportional financial liability for tax advisers engaged in unlawful tax practices and for banks and financial institutions facilitating transfers to known uncooperative tax jurisdictions (paragraphs 23, 39, 40); b) to strengthen the requirements on banks to report to the Member States tax authorities' transfers to and from uncooperative tax jurisdictions included in the common EU list of non-cooperative jurisdictions (paragraph 41) and c) to propose mandatory disclosure for banks, tax advisers and other intermediaries concerning structures and services that are linked to jurisdictions included in the common EU list (which are designed for and being used by clients to facilitate tax evasion, tax fraud, money laundering and terrorist financing) (paragraph 42)

The Commission will explore the best way to increase the oversight of all intermediaries enabling or promoting aggressive tax planning schemes, as detailed in the Communication on further measures to enhance transparency and the fight against tax evasion and avoidance (COM(2016) 451 of 5 July 2016 – referred to as "Communication of 5 July 2016"). It will also ensure that effective disincentives apply for promoters and enablers of aggressive tax planning schemes. To this end, an open public consultation was launched on 10 November to gather feedback on the most appropriate approach.

The Commission's work will seek to ensure that all relevant intermediaries (not just banks) are covered by any further – horizontal or sectorial – measures so as to ensure full coverage and avoid scope for regulatory arbitrage between different market actors. The possible approaches could include, for example, increasing transparency on such schemes vis-à-vis tax authorities. On the contrary, the Commission is unlikely to propose to capture all transfers of funds to high-risk jurisdictions as this would generate significant data which is unlikely to be useable. In parallel, the Commission will work closely with the OECD and other international partners on a possible global approach to greater transparency on advisors' activities, going beyond the recommendation in BEPS (Action 12).

Proportionality must be applied. Creating liability for e.g. banks and financial institutions undertaking activity in whole jurisdictions will fuel banks "derisking", whereby they cut off whole jurisdictions due to perceived or actual regulatory or reputational risk. This can have severe consequences on third countries and their citizens. Secondly, much of the activity in those jurisdictions may be perfectly legitimate and thus creating a liability regime is likely to lack proportionality. Finally, there is the risk of driving this activity outside the surveillance of the EU altogether, which would be counter-productive from a tax oversight perspective. Moreover, any such measure would have to be assessed against the free movement of capital principle which prohibits unjustified restrictions on payments between Member States and third countries.

A number of important steps have already been taken at EU level to prevent companies and individuals from using artificial or hidden offshore structures to avoid or evade tax. These include new transparency rules for financial accounts (2014/107/EU), anti-abuse provisions in the Anti-Tax Avoidance Directive, the EU's regulatory framework for the financial sector (e.g. transparency requirements for banks under the Capital Requirement Directive IV
) and the proposed amendments to the Fourth Anti-Money Laundering Directive. Also, the recent amendment to the DAC (DAC4 2016/881) requires big multinational enterprise groups to provide a country-by-country report to national fiscal authorities and foresees a mandatory exchange of this fiscal information between national authorities.

· Regarding calls for legislation on the protection of whistleblowers (paragraphs 17, 45, 46)

The Commission fully supports the objective of protecting whistleblowers against retaliation. The Commission has taken steps to protect whistleblowers in EU sectorial legislation as well as within the EU institutions. For example, Member States are required to establish effective and reliable mechanisms to encourage the reporting to competent authorities of potential or actual breaches of anti-money laundering rules. Financial institutions and other obliged entities have to put in place procedures for employees or persons in a comparable position which report breaches of those rules. Similar requirements are in place for law firms and audit firms and in other areas of EU law such as market abuse and collective investment in transferable securities. EU law on trade secrets sets a framework in which the importance of professional conduct and confidentiality of business information is balanced by effective protection of whistle-blowers.

As long as there is no specific provision for the protection of whistleblowers laid down in EU law, national legislation applies. This includes areas such as tax law compliance, which is not currently covered by EU provisions to protect whistle-blowers.

The Commission will continue to monitor Member States' provisions for whistleblowers and facilitate research and exchange of best practice to encourage improved protection at national level. As indicated in its Communication of 5 July 2016, with a view to strengthening the protection of whistle-blowers, the Commission is assessing the scope for horizontal or further sectorial action at EU level, while respecting the principle of subsidiarity. This commitment was affirmed most recently in the letter of intent complementing the 2016 State of the Union address by the President of the Commission.

· Commission's internal minutes of the meetings of the Code of Conduct Group/ keeping records of documents (paragraph 48)
The internal reports drafted by Commission officials are informal Commission documents drawn up for internal use under the responsibility of the relevant Commission services which participated in the discussions of the Code of Conduct Group. These reports reflect solely the author's interpretation of the interventions made and do not represent an official record of the discussions. Furthermore, they are not approved by the delegations involved in the discussions and thus do not set out their official positions.

In general, the drafting of minutes and keeping of records of Council meetings would fall on the Council Secretariat.

The Commission services will continue to draft internal reports for their own purposes and retain them according to Commission's document management rules.

· Regarding a request for the Commission to provide an update to the 1999 Simmons & Simmons report on administrative practices (paragraph 51)
As part of the agreed Code of Conduct Work Programme 2015, the Code Group is continuing its work on administrative practices and progress is being made in this area. Last year the Commission launched a study on aggressive tax planning practices in all Member States. Building on the results of this study, two additional studies have been launched to look into the impact of aggressive tax planning on effective corporate tax rates, and to identify indicators to assess the existence and extent of aggressive tax planning at country level. However, there have been many new developments since the 1999 report in these areas, so a specific update to that report would not now be appropriate.

· Regarding requests related to the reforming of the criteria for identifying harmful measures and governance aspects of the Code of Conduct Group (paragraph 52); possible  legislative proposal under Art. 116 of TFEU or under Art. 352 TFEU, or under the Enhanced Cooperation, in order to improve the effectiveness of the Code of Conduct Group (paragraph 55)
The Commission supports a review of the Code of Conduct Group, looking at its working practices as well as the criteria against which tax measures should be assessed in order to determine whether or not they are harmful and will fully contribute to the current discussion on the revision of criterion 3 (measures which allow tax advantages in the absence of any real economic activity) and 4 (measures which depart from internationally accepted rules for profit determination) of the Code. There are no plans to submit a legislative proposal on the future of the Code of Conduct for the time being.
· Alleged breach by the Commission of Article 17(1) TEU regarding infringements of Council Directives 77/799/EEC and 2011/16/EU (paragraph 52)
The Commission believes that it fulfilled its role of guardian of the Treaties (Art. 17(1) TEU) as regards the Directives on Mutual Assistance (77/799/EEC) and Administrative Cooperation (2011/16/EU), as explained in the joint follow-up to the European Parliament resolution with recommendations to the Commission on bringing transparency, coordination and convergence to corporate tax policies in the Union and to the European Parliament resolution on tax rulings and other measures similar in nature or effect, adopted on 16 March 2016.

Under Directives 77/799/EEC
 and 2011/16/EU, each Member State was required to communicate information on tax rulings to other Member States only spontaneously and under certain circumstances, namely:

· if the first Member State believed that there might be a loss of tax in the other Member State, and

· provided that sending the information would not breach commercial secrecy or public policy rules.

Member States interpreted the above as giving them the right to exercise discretion when assessing whether the conditions for exchanging information were met. As a result, few spontaneous exchanges of tax rulings occurred. However, the Commission was not able to establish a systematic infringement of the spontaneous exchange obligation. The Commission cannot rely on a few individual cases of a questionable administrative practice, even if the infractions are sufficiently established in these cases (see Case C-156/04 Commission v Greece, paragraph 51).

In 2014, the Commission promoted a Model Instruction for the spontaneous exchange of cross border rulings and unilateral advance transfer pricing agreements, and this was agreed by Member States in the Code of Conduct Group. This Model Instruction sets out what information they should spontaneously exchange with regard to certain types of cross-border rulings.

As regards Article 8 on mandatory automatic exchange of information, the Directive 2011/16 does not provide a legal basis for the Commission to request Member States the exact content of the exchanged information, nor the tools to identify whether all the information falling within the scope of Article 8 has actually been exchanged by the competent authorities of the Member States.

· Regarding the call for the Commission to grant Parliament permanent, timely and regular access to the room documents and minutes of the Council groups working on tax matters (paragraph 54)
For Council documents it falls on the Council to respond to information requests of Parliament. The Commission has provided to Parliament its own documents falling under the scope of the TAXE2 Committee. When required, the Commission will also grant access, in line with the Framework Agreement on relations between the European Parliament and the European Commission and the 1995 Decision on the detailed provisions governing the exercise of the European Parliament's right of inquiry, to the relevant documents falling under the scope of the Committee of Inquiry into Money Laundering, Tax Avoidance and Tax Evasion (PANA).

· Regarding the call for a creation of a new Union Tax Policy Coherence and Coordination Centre within the structure of the Commission to safeguard the functioning of the single market and the implementation of international standards, to assess and monitor Member States’ tax policies, to ensure that no new harmful tax measures are implemented by Member States, to monitor compliance of Member States with the EU list of uncooperative jurisdictions, to ensure and foster cooperation between national tax administrations; and the suggestion that the Centre could also serve as a point of contact for whistleblowers, in case Member States and national tax administrations do not act upon the revelation of tax evasion and avoidance (paragraph 57)
It is the responsibility of the Commission to define its internal organisational structure to pursue its objectives and implement its policies and actions.

· Regarding the call for the Commission to maintain a coherent position on behalf of the Union at the G20 meetings and ad hoc symposia and to regularly inform Parliament (paragraph 58)
The Commission already ensures an EU coherent approach on tax issues in G7 and G20 meetings. The EU defends, in the G20, policies and positions established in line with internal decision making procedures and as discussed with Parliament accordingly. The Commission is already regularly informing Parliament, including in plenary debates, on the outcomes of G7 and G20 meetings and it is ready to continue this practice with a focus also on combating corporate tax base erosion, aggressive tax planning practices and any illicit financial flows.

· Regarding the call for the EU, the G20, the OECD and the UN to cooperate further to promote global guidelines that will also be beneficial to developing countries (paragraph 59)
On taxation, the EU position in G20 already takes into consideration aspects related to developing countries.
· Regarding the call for a creation of a global body, within the UN framework, ensuring that all countries can participate on an equal footing in the formulation and reform of global tax policies, and the call on the EU and on Member States to start working on an ambitious Global Tax Summit aiming at creating such an intergovernmental body (paragraph 60)
The EU works very closely with the UN, and many other international bodies, on international tax issues, and will continue to do so. The Commission believes that the OECD BEPS Inclusive Framework should be given a fair chance to fully integrate developing countries into the international tax good governance network, in a way that takes on board their specific needs. The Commission will actively work to ensure that the views of developing countries are heard in this process.

· Regarding the call for the Commission, where appropriate, to conduct spill-over analysis of national and EU tax policies, in order to assess the impact on developing countries (paragraph 62)
The External Strategy acknowledges the need to remain vigilant that domestic tax policies do not have negative spill-over effects on third countries, particularly developing countries. It recommends that Member States apply a balanced approach to negotiating bilateral tax treaties with low-income countries, amongst other things, to prevent negative impacts.

The issue of the implications of EU and national tax policies for developing countries is one of the major items in the work programme of the Platform on Tax Good Governance for the next two years. The Platform had a first discussion on this issue on 14 June 2016. This is a matter that the Commission will continue to explore with Member States and stakeholders, to determine what appropriate action is possible at EU level.

· Regarding the call for the Commission to include in all trade and partnership agreements good governance clauses (paragraph 64)
The Commission's External Strategy proposes a new and more ambitious EU approach to negotiating tax good governance clauses in certain agreements with third countries, such as trade, association and partnership agreements. Annex II of the Strategy also proposes the elements that such clauses should contain. At the ECOFIN Council in May 2016 Member States agreed on the need to make better use of tax good governance clauses. The Commission is now working with the Council to determine how this clause should be revised to reflect the reinforced international tax good governance standards.

· Regarding the calls for an improved coordination between the Commission and the Member States which are members of the FATF in order for the EU to make its voice heard; for the need for detailed implementation guidelines, for developing countries in particular, as well as the monitoring of the development of new harmful taxation measures (paragraph 66)
The Commission is already working with the Member States who are members of the Financial Action Task Force (FATF) itself.
In its External Strategy for Effective Taxation, the Commission underlined the importance of assisting developing countries in meeting tax good governance standards. In the framework of the Addis Ababa Action Agenda and the 2030 agenda for sustainable development, the EU is committed to strengthening domestic resource mobilisation in developing countries, including through international support to improve domestic capacity for tax collection.

As regards monitoring the development of new harmful tax measures, the Commission is participating in the work of the Code of Conduct Group.

· Regarding enhanced cooperation between the US and the EU in the framework of the FATCA agreement to ensure reciprocity (paragraph 68)
FATCA agreements with the US have been signed by each individual Member State in the exercise of its national competences. However, the Commission is keen that the US fully adheres to the internationally agreed standards on tax transparency, such as the Common Reporting Standard for automatic exchange of financial account information, to ensure full reciprocity in this area.

· Regarding the call for the establishment of a public Union register of beneficial ownership including harmonised standards of access to beneficial ownership information and presenting all necessary data protection safeguards, which would form the basis of a global initiative in this regard (paragraph 70)
Following the G5 letter concerning a pilot project and the subsequent support by all Member States, the Commission announced in its Communication of 5 July 2016 that it is examining the most appropriate framework through which the automatic exchange of information on beneficial ownership could be implemented at EU level. The objective is to ensure that tax authorities have up-to-date and reliable information on companies and trusts abroad that are potentially relevant from a tax perspective. In the meantime, the Commission has already included in its proposal amending the Fourth Anti-Money Laundering Directive (4 AMLD), adopted on the same day, that the beneficial ownership registers are interconnected in order to broaden the access to beneficial ownership information. Also, a proposal for an amendment of DAC providing access by tax authorities to information on beneficial ownership has been presented by the Commission and is expected to be agreed by Member States before the end of 2016.

· Regarding the request for a Study on the feasibility of a global assets register of all assets held by individuals, companies and all entities such as trusts and foundations, to which tax authorities would have full access (paragraph 71)
Currently, the Commission does not envisage a proposal to set up a global register of assets. As explained above, work is ongoing in the context of increasing access to information on beneficial ownership. Whether a feasibility study as mentioned will be launched remains to be decided.

· Regarding the need for a common and comprehensive EU/ US approach on the implementation of OECD standards and on beneficial ownership/ good governance clauses and the implementation of the BEPS measures to be included in any future trade treaties (paragraph 72)
In the "Trade for All" Communication, adopted on 14 October 2015, the Commission recognises the need for joined-up strategies across different areas of economic policy to address aggressive tax planning and tax avoidance strategies. The Communication confirms that trade agreements can support efforts to promote international standards of transparency and good governance.

· Regarding the calls for the Commission to investigate all cases of illegal state aid in the area of tax rulings brought to its attention in order to ensure equality of treatment before the law in the Union; to issue decision with recovery in all cases where the alleged tax advantage is considered illegal state aid; to carefully monitor and report whether Member States are replacing one harmful practice by another after legislative progress has been achieved in the Union; and  to monitor and report any case of market distortion due to the granting of specific tax advantage (paragraph 74)
The Commission re-assures Parliament that it is following up all cases of tax rulings containing illegal state aid to the detriment of competition in the Internal Market; this is to say that it is conducting in-depth investigations in all cases where it has serious doubts concerning the existence of state aid distorting or threatening to distort fair competition in the internal market. To this end it has requested information from all Member States about tax rulings and asked detailed information concerning about 300 companies. Each and every case must be duly analysed on its own merits and in the context of the tax system concerned. If the Commission concludes that a tax measure is incompatible with the Internal Market and has been implemented illegally, a final decision will in principle order recovery in line with the applicable provisions of Regulation 2015/1589; cases in point are Fiat, Starbucks, the Belgian Excess Profit scheme and Apple. The Commission monitors and reports on any state aid activity, including the area of fiscal aid, in its annual competition report, the latest being the Report of 15 June 2016 on Competition Policy 2015 (COM(2016) 393 final).

As part of its standstill and rollback procedures, the Code of Conduct Group, with the assistance of the Commission, monitors harmful tax practices in the EU. Under rollback Member States agree to amend existing tax measures that constitute harmful tax competition, and under the standstill procedure they agree to refrain from introducing any such measures in the future.
------------

� See The Capital Markets Union Action Plan of 30 September 2015.


� See Article 89 of the EU Directive 2013/36/EU ('CRD IV') on "country-by-country-reporting": credit institutions are required to report annually, specifying, by Member State and by third country in which they have an establishment, the following information on a consolidated basis for the financial year: a) name(s), nature of activities and geographical location; b) turnover; c) number of employees on a full time equivalent basis; d) profit or loss before tax; e) tax on profit or loss; and f) public subsidies received.


� It should be noted that this Directive did not impose any legal obligation on Member States to provide the Commission with reliable statistics on their exchanges, which made it very difficult for the Commission to monitor its effective application.
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