Follow up to the European Parliament resolution on with recommendations to the Commission on the establishment of an EU mechanism on democracy, the rule of law and fundamental rights, adopted by the Commission on 17 January 2017
1.	Resolution tabled pursuant to Rules 46 and 52 of the European Parliament's rules of procedure by the Committee on Civil Liberties, Justice and Home Affairs (LIBE) following the Opinion of the Committee on Constitutional Affairs (AFCO)
2.	EP reference number: A8-0283/2016 / P8_TA-PROV(2016)0409 
3.	Date of adoption of the resolution: 25 October 2016
4.	Subject: EU mechanism on democracy, the rule of law and fundamental rights
5.	Brief analysis/assessment of the resolution and requests made in it:
In the resolution, the Commission is requested to submit – by September 2017 – a proposal for the conclusion of an EU Pact for Democracy, the Rule of Law and Fundamental Rights ("DRF") in the form of an inter-institutional agreement on the basis of Article 295 TFEU, following detailed recommendations set out in the Annex. The resolution also contains i. a. suggestions for a possible Treaty change (e.g. review of Article 7 TEU, abolition of Article 51 of the Charter of Fundamental Rights) and a call for accession of the Union to the European Convention on Human Rights.
The annex to the resolution sets out a draft for an Inter-institutional Agreement providing details on the EU Pact for DRF:
· It shall consist of a DRF European Report with Country Specific Recommendations ("CSRs").
· It shall include an annual inter-parliamentary dialogue on the basis of the DRF Report, and a DRF policy cycle within the institutions of the Union.
· The annual DRF Report, including CSRs, shall be drawn up by the Commission on the basis of a draft report prepared by an independent panel of experts.
· The expert panel shall have 38 members; one independent expert designated by the national Parliament of each Member State (qualified constitutional court or supreme court judges, not in active service) and ten further experts designated by the European Parliament, chosen from a list of experts nominated by a pre-established list of organisations. The Commission is to provide the secretariat of the expert panel.
· If the draft CSRs prepared by the expert panel conclude that there are sufficient grounds for invoking Article 7(1) or 7(2) TEU in relation to a given Member State, the Commission, the Council and the European Parliament shall each discuss the matter without delay and take a reasoned decision which shall be made public.
· The expert panel shall also assess compliance with DRF by the Commission, the European Parliament and the Council.
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6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission is grateful for the European Parliament raising the important topic of how to uphold common values, democracy, the rule of law and fundamental rights within the EU. The Commission fully supports the objective underlying the resolution, which is to ensure that our common values and rules are respected and enforced. The key issue is to identify the best means to achieve this objective.
The Commission has given the resolution careful consideration, and there are elements which the Commission wholly supports. In particular, the Commission supports an inclusive approach with all stakeholders, including EU institutions, Member States and civil society.
The Commission also supports the idea of the European Parliament to set up an inter-parliamentary dialogue between the European Parliament and national parliaments. National parliaments are involved in many of the problems related to the rule of law that we have witnessed in some Member States recently. We need to work towards a common understanding on how best to uphold our common values, at national and at European level. The inter-parliamentary dialogue which the European Parliament is envisaging to set up could, as a first step, discuss the different options and means which are currently on the table to ensure that our common values are respected and enforced. The Commission would be ready to contribute to such a dialogue.
As regards the suggestions in the resolution for a possible change of the Treaties, the Commission does not consider them realistic in the short or medium term. This applies in particular to the proposal to abolish Article 51 of the Charter of Fundamental Rights.
The Commission remains fully committed to accession of the Union to the European Convention on Human Rights. Accession will reinforce our common values, support the effectiveness of EU law and enhance the coherence of fundamental rights protection in Europe. However, the opinion of the Court of Justice of the European Union raised serious legal issues. Some of these are legally and politically complex. Therefore, the Commission, in its capacity of EU negotiator, continues its consultations with the special committee designated by the Council.
At this stage the Commission has serious doubts about the need and the feasibility of an annual Report and a policy cycle on democracy, the rule of law and fundamental rights prepared by a committee of "experts" and about the need for, feasibility and added value of an inter-institutional agreement on this matter. Some elements of the proposed approach, for instance, the central role attributed to an independent expert panel in the proposed pact, also raise serious questions of legality, institutional legitimacy and accountability. Moreover, there are also practical and political concerns which may render it difficult to find common ground on this between all the institutions concerned.
The Commission considers that, first, the best possible use should be made of existing instruments, while avoiding duplication. A range of existing tools and actors already provide a set of complementary and effective means to promote and uphold common values. The Commission will continue to value and build upon these means.
The Commission has adopted, in 2014, a rule of law framework. The Commission is currently applying this framework in the case of Poland. This should leave no doubt about the fact that the Commission takes protecting the rule of law very seriously. In this regard, the Commission is grateful for the support the Parliament has shown, in its resolution of 14 September, for this approach. The Commission equally appreciates the plenary debates organised on the topic by the European Parliament.
The Council also set up in 2014 a rule of law dialogue through which it debates rule of law issues. On 15 November the Council evaluated the dialogue and most of the Member States underlined the importance of ensuring the continuation and strengthening of the dialogue by having more frequent debates, which should be more result-oriented and better structured. It was also agreed that the rule of law dialogue should be re-evaluated by the end of 2019, to consider the possibility of turning the dialogue into an annual peer review exercise.
The Commission supports the underlying idea of the resolution to make the variety of existing data and reports more accessible and visible, also at national level. There are numerous other actors, including the Council of Europe and its Venice Commission, the EU Agency for Fundamental Rights, and NGOs, which contribute to the monitoring of the rule of law, democracy and fundamental rights in our Member States.
The EU Agency for Fundamental Rights has a role to play by making easily accessible a clear overview of existing information and reports relating to Member States or particular themes, as reflected in the Agency's programming document for 2017-2019.
The Commission considers it of key importance to continue assisting Member States to improve the effectiveness of their national justice systems through the European Semester, and to support justice reforms in Member States with EU funds and the EU Justice Scoreboard. More generally, Member States should be encouraged to improve their enforcement and remedies capacity.
For the rights enshrined in the Charter to be effective on the ground, the Commission supports the development of tools improving the awareness of judges, prosecutors, legal practitioners, as well as national human rights bodies in Member States.
The Commission also attaches particular importance to increasing individuals' understanding of how they can avail themselves of their fundamental rights and where to address themselves to enforce them.
With a view to putting fundamental rights into practice, the Commission will make the best possible use of existing programs to empower civil society organisations and human rights bodies which work on raising awareness about the Charter and ensuring its application at national level. However, the Commission notes that, except in civil and criminal procedures, there is no legal basis for enacting EU rules on legal aid in procedures before Member States' courts. As regards procedures before EU courts, schemes on legal aid are already in place, in the rules of procedure of the Court of Justice and of the General Court.
The Commission also considers that promoting and guaranteeing democratic participation and awareness of the right to vote are important. The Commission will therefore support work, alongside stakeholders including civil society, to further empower Union citizens to take full ownership of their EU citizenship rights. These rights, including the right to vote and stand as a candidate in EU and local elections in any EU Member State under the same conditions as nationals of that State, underpin democracy at the Union level, and are an expression of our shared democratic values.
The Commission is continuously assessing how existing instruments can best be used to promote and uphold the rule of law, democracy and fundamental rights, and is ready to continue the dialogue with the European Parliament in this regard.
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