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6.
Brief analysis/ assessment of the resolution and requests made in it:

The Commission has assessed the Parliament's resolution in the context of its own report of 14 September 2015 (COM(2015) 422 final) to the European Parliament and the Council on liability, compensation and financial security for offshore oil and gas operations pursuant to Article 39 of Directive 2013/30/EU. A Staff Working Document accompanied the report (14 September 2015, SWD(2015) 167 final).

Both the Commission and the Parliament share the view that liability, compensation and financial security require close attention to achieve the best level of safety of offshore oil and gas operations and an adequate follow up if accidents occur, including with regard to remediation of environmental damage. However, the Parliament's resolution goes beyond the Commission's approach, which puts emphasis on gathering further evidence to check whether additional initiatives are necessary to address these areas of concern. The resolution urges the Commission and Member States to set up an adequate compensation system for victims of offshore accidents. Furthermore the Parliament proposes to include behaviour resulting in offshore accidents, as a matter of deterrence, in the Environmental Crime Directive. To properly address any claims Member States should develop appropriate financial security systems.

The Parliament stresses the need for the Commission to carry out regular conformity checks in the Member States (further to the initial compliance check). In a detailed manner, the resolution includes specific requests for liability, compensation, financial security and the application of criminal law: 

Liability

While offshore oil and gas activities under the Offshore Safety Directive fall into the scope of the Environmental Liability Directive 2004/35/EC, outside of the scope of environmental liability, the Offshore Safety Directive has not put in place a comprehensive EU framework for liability. Therefore, the Parliament recommends creating a common mechanism at European level to deal with incidents and abuses.
With regard to civil claims the Parliament believes that a European framework is needed, which should be based on the legislation of the most advanced Member States. It calls on the Commission to draw up the studies necessary to assess the economic risk to which Member States and their coastal regions are exposed. Furthermore the resolution invites the Commission and the Member States to continue examining an international solution.
Compensation claims 

The Parliament calls on the Commission to consider the establishment of a legislative compensation mechanism for offshore accidents, along the lines of that provided for in the Petroleum Activities Act in Norway. This EU legal framework should cover not only bodily injury and property damage but also pure economic loss and should ensure effective compensation. The Commission should also address this issue in the implementation report for the Offshore Safety Directive.
The Parliament asks the Commission to revisit the need to introduce common EU standards for remedial and compensatory claim systems. It calls to assess whether a horizontal European framework of collective redress would be a possible solution. According to the resolution the existing legal framework makes it difficult to launch successfully trans-boundary damage claims in civil matters.
Financial security

The Parliament calls on the Commission to encourage Member States to develop financial security instruments concerning the compensation of traditional damage claims. It considers that the establishment of a fund based on fees paid by the offshore industry should be assessed.
Criminal law

The Parliament considers it necessary to analyse to what extent the introduction of criminal liability at EU level will add a layer of deterrence beyond civil penalties. Furthermore, the resolution calls the Commission to add major oil accidents to the scope of the Environmental Crime Directive (ECD, Directive 2008/99/EC of the European Parliament and of the Council of 19 November 2008 on the protection of the environment through criminal law).
Assessment

The resolution asks for far-reaching initiatives from the Commission with emphasis on improving the legal framework for compensating victims of offshore accidents. At the same time it proposes to make behaviour leading to offshore accidents subject to criminal law.
A follow up of these requests with legislative initiatives may have a noticeable impact on Member States' civil code and the overall framework in which enterprises carry out offshore oil and gas exploration/ production. Cost for offshore oil and gas operations would almost certainly increase.

6.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The resolution provides valuable policy lines for the offshore oil and gas sector, which can guide the Commission's work. It underlines certain weaknesses of the current legal framework with regard to questions surrounding civil liability when offshore accidents happen. The Commission is grateful for this constructive and substantive contribution, which provides a number of issues to be dealt with in the near future.

In July 2013 the Offshore Safety Directive (OSD) came into force. The Directive, which applies to all EU offshore oil and gas operations, required several substantial follow-up tasks from the Commission, which included a Commission report on issues related to liability for offshore accidents.

The Offshore Safety Directive mandated the Commission to report to the Parliament and Council on four topics: 1) civil liability for offshore accidents; 2) compensation for offshore accidents; 3) the availability of financial security instruments for offshore operations; and 4) the appropriateness of bringing certain conduct leading to an offshore accident within the scope of Directive 2008/99/EC on environmental crime ("ECD", Directive 2008/99/EC of 19 November 2008 on the protection of the environment through criminal law). In light of the close links between the reporting topics, the Commission has chosen to address all of them in a single report with an accompanying Staff Working Document that expands on the findings.

The report finds that the law in the EEA member countries with offshore oil and gas activities always provides for claims for bodily injury and property damage from offshore accidents. However, there are significant differences regarding the standard of liability (strict or fault-based) and liability for economic loss. Specialized compensation mechanisms for offshore accidents exist in just two EEA member countries. Finally, restrictions on the kinds of financial security instruments accepted by national authorities have contributed to a market shortfall of instruments to cover all possible accident liabilities.

Article 39 of the OSD tasks the Commission specifically with examining the appropriateness of bringing certain conduct leading to a major accident within the scope of the Environmental Crime Directive (ECD). However, at this point in time, the Commission considers that it is too early to properly assess whether EU criminal law measures would be needed for achieving effective levels of offshore safety in the Union. In order to conclude whether certain conduct leading to a major accident should be brought under the scope of the ECD, the EU should first gain some experience with the OSD's effectiveness.
Currently, the Commission receives reports from Member States on the adequacy of national measures for complying with the regulatory functions pursuant to the OSD. From the perspective of administrative capacity, its assessment will show whether Member States can adequately carry out functions which ensure the full enforcement of all aspects of the OSD.
The Commission encourages also all Mediterranean EU Member States that have not done so yet to ratify and implement the Offshore Protocol of the Barcelona Convention which has been ratified by the EU in 2012 and which contains provisions (Article 27) mandating Parties of the Convention to take measures on liability and compensation.

The full transposition of the OSD into national rules and legislation should address many of the inter-related issues raised by the resolution. As far as necessary, Member States shall take further steps under the guidance and with the support of the Commission. If no adequate progress is made in the period to the Directive's first implementation report, the Commission will consider further action.

The Commission will prepare a first implementation report on the Offshore Safety Directive by 19 July 2019. It will be important to return to the questions regarding liability, compensation, financial security and the application of criminal law. In the meantime, the Commission can arrange for Member States to share their experiences from a broad range of economic activities.

The Commission will exchange and discuss with Member States respective experiences with practical implementation on a permanent basis, and specifically in the framework of the existing European Offshore Authorities Group established by a Commission Decision on 19 January 2012. Within the dialogue with Member States on these sensitive issues, the Commission will take the utmost account of the resolution of the Parliament, on which it can build upon. In the framework of the European Offshore Authorities Group, the Member States' competent authorities can explicitly deal with the Parliament's resolution and the proposals/ requests made.

To address the concerns and proposals of the Parliament, the Commission may also carry out specific thematic analysis, if necessary supported by external expertise. In this context all Commission services, with regard to Parliament's resolution, will work closely together, allowing to reinforce the resources dedicated to the safety of offshore oil and gas operations.
Commission européenne, B-1049 Bruxelles – Belgique. Téléphone : (32-2) 299 11 11.

35
4

